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PREP ACE. 



The design of the present Work is to enable the Legal 
Practitioner, whose attention has been called to a particular 
section or rule of " The Supreme Court of Judicature 
Acts, 1873 and 1875," to lay his hand instantaneously 
upon the Cases (if any) decided since the Acts came into 
operation, which illustrate its scope and meaning. These 
Cases are to be found, no doubt, in the yaorious Beports 
published, from time to time, by the Times and other well- 
known periodicals; but the Legal Practitioner, in the 
hurry and pressure of business, has no time to collate 
these Beports, or to extricate from the mass of decisions, 
in which they are embedded, the Cases which affect the 
new Practice and Pleading, Copious references will be 
found in the foot-notes to the work which I recently 
published on " The Judicature Acts," of which this work 
is, substantially, a continuation. 

The present is, it is believed, the first attempt to collect 
together the Cases upon the new Practice and Pleading, 
and arrange them, methodically, under their appropriate 
sections and rules. 

W. T. 0. 

5, Crown Office Row, 
Temple, 

Feb. 7th, 1876. 



NOTICE. 

The First Number of this Work contains the Cases^ 
decided in the Supreme Court prior to the Christmas 
Vacation, illustrative of the Supreme Court of Judicature 
Act, 1873, and, also, of the Supreme Court of Judicature 
Act, 1875, as far as Order' XVII, Eule 2 of the First 
Schedule, inclusive. 

It is intended to add to the Second Number of the "Work 
an Index containing a full analysis of all the Cases 
decided prior to the Christmas Vacation, and also an 
Alphabetical List of Cases* 
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SUPREME COUET OF JUDICATUEE 

ACT, 1873. 



SECTION 3.» 
{Union of existing Courts into one Supreme Court,) 



Supreme Court of Judicature. 

High Court of Justice. — Common Pleas 

Division. 

(Before Mr. Justice Abchibald and a Special Juby.) 

December 20th, 1875. 

PEARSON V. FISHER. 
PEARSON t?. FISHER AND ANOTHER, 

Upon Mr. Justice Archibald taking his Jurymen are 

i. j."i_-o"L"L jj JT_ now sMnmoned 

seat on the Bench, he was addressed by one ^^ ^^^^^ ^„ ^^ 
of the inry. This gentleman said that he ^^ff^ Court of 

Justice f%ot %tt 

wished to ask whether he was obliged to serve any particular 
as a juryman in that Court. He had originally -^*«'*'^'* ^-^ '^' 
been summoned as a jurjnnan in the Court of 
Queen's Bench^ and had served there for two 

* See Charley's ** Judicature Acts," p. 3; and see also 
Ss. 4 and 31, as to the High Court of Justice. 
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days^ having been kept another day, expecting 
to be called, and now he was draughted into 
this Court. Though quite willing to do his 
duty, he was anxious to get back to his busi- 
ness, and he had applied to his Lordship in 
order that he might know his position. 

Mr, Justice Archibald said he was sorry that 
he should have suffered inconvenience^ but that 
as jurymen are now summoned to serve in the 
High Court of Justice, and not in any par- 
ticular Division of the Court, he could not relieve 
him, and was bound to answer his question in 
the affirmative,* 



SECTIONS 4, 18, 19.t 
{Jurisdiction transferred to Court of Appeal?) 



Supreme Court of Judicature. 
Court or Appeal. — Sittings at Lincoln's 

Inn. 

(Before James, L.J., Mbllish, L.J., and Baogallat, L. J.) 
Tuesday, November 16M, 1875. 

Ee the dunraven adare coal and iron 

COMPANY. 

The Court of A petition presented by one Huxham, a 
j^diction ^ Creditor of the above Company, for the wind- 
to hear an ing-up of the Company, was dismissed by 
petition. Bacon, V.C. 

From this order Huxham appealed, but 
before the appeal petition came on for hearing, 
another petition for the winding-up of the same 
Company was presented in the Rolls Court by 

♦ See TimeSy December 21st, 1875. 

t See Charley's "Judicature Acts," pp. 6, 20, 22. 



REPORTS OF CASES. 3 

the Sheffield Waggon Company, and ^ras set 
down for hearing on the 6th November. 

On the 3rd November an application was 
made to the Lord Chancellor, who was then 
sitting in the Court of Appeal at Lincoln's 
Inn with the Lords Justices, to have the second 
petition transferred to the Court of Appeal, to 
be heard by it as an original petition at the 
same time as the appeal petition, so that both 
petitions might be disposed of at once. 

This application was at once granted, but it 
appeared subsequently that this was done per 
incuriam, and by the direction of Lord Justice 
James the case was now put into the paper. 

All parties were willing that the two petitions 
should beheard together by the Court of Appeal. 

Marten, Q.C., and C, H, Turner , for the 
appellant.— Order LVIII, Rule 5, provides that 
the Court of Appeal shall have all the powers 
and duties as to amendment and otherwise of 
the Court of first instance, but Rule 17 provides 
that wherever under the Rules an application 
may be made either to the Court below or to 
the Court of Appeal, it shall be made in the 
first instance to the Court below. 

Lord Justice Melltsh. — The 18th section 
of the Judicature Act, 1873, transfers to the 
Court of Appeal, by sub-sect. 1, all jurisdiction 
and powers of the Lord Chancellor and the 
Court of Appeal in Chancery in the exercise 
of his and its appellate jurisdiction, and, by sub- 
sect. 2, all jurisdiction and powers of the Court 
of Appeal in Chancery of the County Palatine 
of Lancaster. In the 1st sub-section the juris- 
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diction is expressly limited to appellate jurisdic- 
tion, so that this Court, which can exercise the 
original jurisdiction formerly possessed by the 
Court of Appeal in Chancery of the County 
Palatine of Lancaster, has none of the original 
jurisdiction which the Court of Appeal in 
Chancery possessed, with the exception men- 
tioned in section 4 of the Act of " such original 
jurisdiction as hereinafter mentioned (sect. 19) 
as may be incident to the determination of any 
appeal." The hearing of the second winding-up 
petition cannot be said to be incident to the 
determination of the appeal from the order made 
on the first petition. 

Locock Webb, Q.C., and Qrosvenor Woods for 
the company. 

Millar, for the petitioners in the second 
petition. 

Whitehorne, for a committee of shareholders. 

Warmington, for debenture holders. 

Lord Justice James. — We have no jurisdic- 
tion to hear an original petition. The second 
petition must, therefore, go back to the Master 
of the Rolls, who will exercise his judicial dis- 
cretion whether to hear the petition or postpone 
it till the appeal petition from the order of the 
Vice-Chancellor Bacon has been heard. 

Lord Justice Hellish and Lord Justice 
Baggallay concurred,* 



* See the Law Times Reports, November 27th, 1876 ; also 
Notes of Caaesy Law Journal^ November 20th, 1876 ; and 
Weekly Notee^ of the same (^te. 
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SECTION 22. 

Transfer of Vending Business. 



Supreme Court of Judicature. 
Court of Appeal — Lincoln's Inn. 

(Before James, L. J., and Mellish, L.J.) 
November ^th, 1876. 

BARTLAM V, YATES. 

In this case Mr. W, P. Beale applied to the Where a deeree 
Court for its direction as to the proper mode of nounced by^'the 
procedure on an appeal. The suit was in- p'*''*^ below, 

■*■* but no petition 

stituted in the Court of Chancery, and a decree of appeal pre- 
was made before the Judicature Acts came into l^Jl^tN^em- 
operation, but no petition of appeal had been *«^, 1875, 
presented. One of the parties now desired to twt a ''pre- 
appeal from the decree, and the object of the ^^^^'f^ „ 
present application was to elicit the opinion of 
the Court whether it was necessary, under sec- 
tion 22 of the Supreme Court of Judicature Act, 
1873, to obtain a direction from the Court of 
Appeal as to the procedure to be adopted upon 
the appeal, whether it ought to be according to 
the old practice or the new. 

Their Lordships were of opinion that this 
was not a preceding " pending*' when the Acts 
came into operation, and that consequently the 
appellant could proceed according to the new 
practice without any direction from the Court.* 

* See the Times ^ November 8th, 1875 ; also Weekly 
Reporter, November 13th, 1875 ; Notes of Cases ^ and Weekljf 
Notes, of the same date. 
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High Court of Justice. — Chancery 

Division. 

(Before Sir Chables Hall, V.C.) 
November Wth, 1875. 

PERKINS V. SLATER. 

An ex parte This was a light and air suit in which an in- 
set down a junction had been granted dunng the vacation. 
''pending J, Ji, Griffith, for the plaintiff, now applied 

hearing under under section 22 of the Judicature Act, 1873, ^0? 
theoidpracttee p^y,f.^ f^^ leave to serve notice for motion for 

refused. jr 7 ^ ^ 

decree, and to use at the hearing as his evidence 
in chief the affidavits filed on behalf of the 
plaintiff upon the motion for the injunction. 
These affidavits were numerous, expense would 
be saved, and the defendant could not be pre- 
judiced. 

The Vice-Chancellor said that he could 
not take any application of this nature ex parte, 
and his impression was that unless an arrange- 
ment was made by consent of the parties, or 
special cause shown, a cause in this petition 
must go to the hearing under the new prac- 
tice.* 



* See the Weekly Notes, November 20th, 1875. Also 
the Weekly Reporter, of the same date. 



REPORTS OF CASES, 



Chancery Division. 

(Before Sir Charles Hall, V.C.) 
November ISth^ 1875. 

ATTORNEY-GENERAL V. WILLSHIRE. 

This was a pending suit which had proceeded ^^ intention 
as far ets the filing of the Answer before the 1st directumof^fie 

of November, 1875. 3rd November, 

AY T /» 1 • P T 18/5,* w, that 

Chubb, for the informant, appued under sec- issue must be 
tion22of the Judicature Act, 1873, for the direc-^^^^^'*^'' 
tion of the Court whether, having regard to the practice, 
general direction issued on the 3rd oCNoYem-^jin^^-^vits, 
ber instant, and with reference to pending suits, ''^/^ **^^ 

when notice 

in which notice of motion for decree "wovld of motion for 
have been given under the old practice, the pro- ^^ve^^eeT 
ceedings under the old practice should terminate ffi^^en under 
before or after the filing of the plaintiff's or in- tice Affidavits, 

formant's affidavits. however, may ' 

oejUei \n a 

• The Vice-Chancellor said that the inten- ** pending 
tion of the general direction, as to pending ^^J^^J^^^J^^ 
causes, was, that, in all those cases, at the time before issue 
when the notice of motion would have been"^^*^ ' • 
given under the old practice, issue must be 
joined imder the new practice without first filing 
affidavits, unless by consent. His lordship had, 
however, recently given leave to file affidavits 
in a suit which was otherwise complete, t 



* See this Order in Charley's ** Judicature Acts, 
p. xvi. 

t See the Weekly Notes, NoTember 27th, 1876. 



t» 



8 SUPREME COURT OF JUDICATURE ACT, IS73, 



Chancery Division. 

(Before the Master of the Eolls.) 
December 15^A, 1876. 

VAGG t?. SHIPPEY. 

Where a Bill This bill was filed in August by an account- 

Jiled before the ,, , , • x i.' i I 

ist November, ant 8 clerk against nis employer to recover an 
IZ^J^TstbT alleged debt of £66. Os. 3d. The defendant 
seqtient to that having demurred on the ground that the subject- 

date. the suit ax — /» xi_ "j. i. • __ j* 

is a ''proceed- "^^^^^ of the suit, being an ordinary money 
ing pending:' demand, was not within the jurisdiction of a 
the amended Court of Equity, the plaintiff, on the 12th of 
-^*^^» TJ^^ November, amended his bill on payment of 

ground that ' , . 

being virtually 20s. costs, without introducing any equitable 
Z^y t/r«<^ °»atter. The defendant demurred to the 
rccme<;?,i^w;a« amended bill on the same ground as before, 

not within the t .1 t ' /» 

jurisdiction of a^id the demurrer now came on tor argument. 
a Court of jfj. Q^ ff Tumev appeared in support of the 

Eqmtyy over- n n X n 

ruled, there demurrer; Mr. E. Chisholm Batten for the 

being no longer -l ••ji 
ang Courts of *^"^* 

Equity, The Master OF THE RoLLS. — There is no 

ground for this demurrer. It is said this is a 
mere action for money had and received, which 
the Court of Chancery could not have tried, 
and I agree that it is so. But, though the suit 
was commenced before the coining into opera- 
tion of the Judicature Act, the bill was 
amended afterwards, so that the suit is a pend- 
ing suit. Now, what does section 22* of the 
Act of 1873 say with regard to pending suits ? 
It says that the High Court of Justice shall 



♦ The Times says, **s. 2;" but this is evidently an 
error. 
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have the same jurisdiction in relation to all 
pending causes, matters, and proceedings as if 
the same had been commenced in the High 
Court, and continued therein to the point at 
which the transfer occurs. This, then, being 
an action for money had and received, which 
this Court, as a Branch of the High Court, has 
jurisdiction to try, the defendant comes with 
his demurrer, and for cause of demurrer showeth 
that the subject of the suit is not within the 
jurisdiction of a Court of Equity. He might 
as well have said, of a French Court, as a Court 
of Equity, for there are no longer Courts of 
Equity; it is all the High Court. The demurrer 
must be disallowed, with costs.* 



Common Pleas Division. 

(Sittings in Banco, before Lord Chief Justice Coleridge 
(President), and Justices Brbtt and Grove. 
November Zrd, 1875. 

HALL V. THE LONDON AND NORTH WESTBRN 

RAILWAY. 

This was an action of negligence tried before Meaning of 
Mr. Justice Lindley, at the last Middlesex sit- the mid Couru 
tinffs, when a verdict was found for the plain- respeHweiy 

, ^ , , ■*• , may thmkfit 

tiff for £5, the jury accompanying the verdict to direct:' 
with a special finding that no moral blame was 
imputable to the defendants' servants. It ap- 
peared that the plaintiff was a passenger in a 
train on the defendants' line from Euston to 
Watford, and after having alighted at Watford, 
and as she was descending a staircase leading 

♦ Sec the Times^ Doc. 16th, 1875. Also Notes of Cases^ 
Dec. 25th, 1875. 
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out of the station, she fell and sustained certain 
injury. A crowd of other passengers were de- 
scending the staircase at the same time, their 
movements being controlled by a porter, and 
the case for the plaintiff was that she was 
pushed down by the porter,while the defendants, 
on the other hand, contended that the accident 
was entirely due to the plaintiff having slipped. 

Mr. Mclntyre, Q.C.^ now moved that on the 
special finding of the jury the verdict should 
be entered for the defendants. The learned 
counsel said he thought it right to say that no 
notice had been given to the other side, but as 
this case was " old business" he presumed it 
was not necessary. 

The Lord Chief Justice said the Court de- 
sired to proceed according to form. 

Mr, McIntyrCy Q,C,, submitted that until a 
new form was promulgated the Court could not 
act upon the old system. 

Mr. Justice Brett. — If we can do it, it is 
imder section 22. 

The Lord Chief Justice. — The word is 
" direct,'* that is from time to time, as cases 
may arise. It is not necessary to make a formal 
order. 

Mr. Justice Grove asked, whether in this 
case leave had been reserved by the learned 
Judge ? 

Mr, Mclntyre said he asked the learned 
Judge to enter the verdict for the defendants, 
but he had declined, though he consented to 
stay execution. 
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Mr. Justice Brett observed that this was 
not leave reserved, and that the motion must 
be made in the alternative for a new trial. 

Mr, Mclntyre then moved accordingly, but 

The Court refused to disturb the verdict, 
being of opinion that the finding of the jury 
was singularly careful, and quite consistent 
with negligence of the defendants' servants. 

Hide refused.* 



SECTION 24.t 

[Laic and Equity to be concurrently administered.) 

SUB-SECTION (3).t 
(Notice by defendant to third party,) 



Supreme Court of Judicature. 
Court of Appeal. 

(Before James, L.J., Hellish, L.J., and Blackburn, J.) 

December Stk, 1876. 

Be CRAVEN V. BRAY. 

This suit was instituted in September, 1873, The objects of 
in the Court of Chancery for the specific per- ^/'^ f *«*^*«» 

'^ ^ ^ ta not to enable 

formance of a contract by the defendants to sell one defendant 
land to the plaintifi-. The defendants filed their ^^f^^ '''"'•^ 
answer in November, 1875, and stated that «'»<'^^<"*». *«^ 
they were ready to perform the contract, but, mld^party 
being only equitable owners of the Property, ^ ?^|^ *f 
they were prevented from doing so by the tkepiaintif 

and defendant, 

• See the Times, Nov. 4th, 1876. See further, on section 
22, the report of " The General Birch,'' p. 93. 
t See Charley's "Judicature Acts," p. 28. 
X See lb., p. 30. 
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refusal of their trustee (not a party to the suit) 
to concur in conveying the property to the 
plaintiff. The defendants applied ex parte to 
the Master of the Rolls for leave to serve a 
notice on the trustee, under section 24, sub- 
section 3, and Order XVI., Eule 18. The 
proposed notice followed the Form No. 1 in 
Appendix B to the Rules, stating that the 
defendants claimed to be indemnified by the 
trustee against the costs of this suit, and other 
expenses, and to have an order made on him to 
execute the conveyance. The defendants also 
asked leave to file a counter-claim against the 
trustee. The Master of the Rolls refused the 
application, on the ground that before November 
1, 1875, the trustee would not have been a 
necessary party to the suit, and expressed an 
opinion that the defendants ought to bring an 
independent action against the trustee. 

The defendants appealed ex parte. 

Mr. Morshead for the defendants. 

The Court gave leave to serve the notice on 
the condition of the consent of the plaintiff 
being first obtained. They said, however, 
that it was not the intention of section 24, 
sub-section 3, and Order XVI., Rule 18, to 
enable one defendant to obtain relief against 
another, but only to bind the third party by 
what was decided between the plaintiff and 
defendant. It would be imjust that a plaintiff 
should be delayed while two defendants were 
fighting inter se^ The defendants must, in 
order to obtain relief against the trustee, bring 
an action against him. There could not be a 
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counter-claim against a third party who stood 
in no relation to the plaintiff.* 



SUB-SECTION 5t. 
{Application for Stay of Proceedings in Action,) 



Supreme Court of Judicature. 
CoMMoirf Pleas Division. 

(Before Load Coleridge, C.J., Grove, J., and 

Archibald, J.) 
November IQth, 1875. 

KINGCHURCH AND OTHERS V, THE PEOPLE's 

GARDEN COMPANY (LIMITED.) 

This was an action of ejectment brought to ^« appiica^ 
recover from the defendant Company sixty acres ^rto ^tay 
of land at Willesden, which formed the chief part proceedings in 

• an action of 

of its property. On the 4th November, 1875, ejectment in 
while the action was pending, a petition for the ^^.Z'^f.t 
winding-up of the defendant Company under agaimt a 
the Companies Act, 1862, 25 and 26 Vict., c. pl^fimto^ 
89, was filed by Christopher Foster, the trustee ^^J^^'j**? 
of the estate of William Robert Warner, o, been presented 
bankrupt, who was a creditor of the Company. %^^^^^j^^ 
The petition was to come on for hearing before ehmid b$ mad^ 
the Master of the Rolls on the 13th November, oft^f, ■roL'!' 
By the Companies Act, 1862 (25 and 26 Vict., ^'•^ "^^ ^^Jf^ 

nn\ j« ot' - . • • T "I /» 11 /mi Common Fleas 

c.o9), section 85, it IS providedas follows: — "The Division. 
Court may at any time after the presentation of a ^ ^pig^'^ 
petitition for winding-up a company under this Division. 
Act, and before making an order for wind- 
ing-up the Company, upon the application of 



* See Notes of Cases y December 18th, 1875, and also 
Charley's "Judicature Acts," pp. 346, 347, 349 and 558. 
t See Charley's " Judicature Acts," p. 31. 
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the Company, or of any creditor or contributory 
of the Company, restrain farther proceedings 
in any action, snit, or proceedings against the 
Company upon such terms as the Conrt thinks 
fit ; the Court may also at any time after the 
presentation of sach petition, and before the 
first appointment of liquidator, appoint pro- 
yisionally an official liquidator, of the estate and 
effects of the Company." By section 8l, " The 
Court " means " The High Court of Chancery." 
Jff. Tindal Atkinson moved, on behalf of 
Foster, as trustee in bankruptcy of Warner, for 
an order under the Supreme Court of Judicature 
Act, 1873, sect. 24, sub-section 5, directing 
a stay of proceedings in the action of ejectment 
until after the hearing of the winding-up 
petition before the Master of the Rolls. [Lord 
CoLEEiDGB, C.J. — Why should not the appli- 
cation be made to the Master of the Rolls ?] 
As the action is in this Division of the High 
Court, the application is made here, instead of 
applying to the Master of the Rolls for an order 
under the Companies Act, 1862 (25 and 26 
Vict., c. 89), s. 85, which would have been the 
proper course to adopt before the Judicature 
Acts came into force. [Lord Colekidge, C.J. 
— ^Is not this doing what the Judicature Acts 
are meant to prevent, i.e,, interfering with the 
finality of proceedings ? This winding-up matter 
seems to be before the Master of the Rolls, and 
in place of going to him, who has the main 
matter before him, you come to us who have 
only part of it before us. That seems opposed 
to section 24, sub-section 7, o-- the Act of 1873.] 
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[Archibald, J. — Section 85 of the Companies 
Act is still in force, and is not inconsistent with 
section 24, sub-section 5, of the Judicature Act, 
1873.] Granting an order under section 85 of 
the Companies Act would be practically the 
same as granting an injimction, for which the 
remedy now sought for has been substituted. 
[Grove, J. — How can we know what terms 
ought to be imposed if we grant an order ?] 
The proviso at the end of section 24, sub-section 
5, of the Judicature Act, that " nothing in this 
Act contained shall disable either of the said 
Courts from directing a stay of proceedings in 
any cause or matter pending before it, if it shall 
think fit,'' shows that the applicant is justified 
in coming to this Division of the High Court. 
[Lord Coleridge, C.J. — I do not doubt our 
power to entertain this application, but the 
Master of the Rolls has the whole case before 
him, and in such a case the applicant in coming 
here, is doing exactly what the Judicature Act 
was intended to prevent.] This is not an appli- 
cation to this Division of the Court to dispose 
of the matter finally, but all that is asked for is a 
stay of proceeding imtil the case comes before 
the Master of the Rolls for hearing. 

Lord Coleridge, C.J. — This is an applica- 
tion made imder section 24, sub-section 5, of 
the Judicature Act, 1873, to stay proceedings 
which are pending in this Division of the 
High Court of Justice. It is made by a 
person who is not a party to the action, and is 
based on the groimd that the continuance of the 
action would have an inequitable effect on pro- 



16 SUPREME COURT OF JUDICATURE ACT, 1873. 

ceedings which are pending before the Master of 
the Rolls. It is admitted that before the coming 
into force of the Judicature Act, the proper 
course would have been to apply to the Master 
of the Bolls to stay the proceedings in the action 
by injimction, but it is suggested that the 
Judicature Act has altered the mode of pro- 
cedure, and has removed the power to stay 
proceedings in such a case from the Master 
of the Rolls. That would have been a singular 
result of legislation, but if it had been clear 
that such was the meaning of the Act, we should 
have had no alternative ; but the Act appears 
to lay no such commands upon us, and Mr. 
Atkinson has not pointed out anything to oust 
the jurisdiction which the Master of the Rolls 
would have had before the Judicature Act came 
into force, and which must surely be admitted 
to be salutary. According to the words of section 
24, sub-section 5, no doubt we have the power 
to make an order, and we might do so if it could 
be shown to be advisable ; but every argument 
of convenience in this case tends the other way, 
and nothing can be suggested in the Act or in 
the rules to fetter our discretion. All grounds 
of convenience are against our granting the 
application in the present instance. 

Grove, J. — If this application had been made 
in the case of Kingchurch and Others v. The 
People^ s Garden Company (Limited), solely with 
regard to the matter pending between the parties 
to that action, we might, perhaps, have thought 
it right to interfere ; but the question is not 
between the parties to the proceedings here, 
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but arises in consequence of other proceedings 
before the Master of the Eolls. Mr. Atkinson 
asks us to interfere, as the Master of the Rolls 
would have interfered under the Companies Act, 
1862 (25 & 26 Vict., c. 89), section 85, before 
the Judicature Act, 1873, came into force, thus 
^.sking this Division of the Court to exercise a 
jurisdiction which had previously by statute 
been exercised by the Court having cognisance 
of the matter in question. If this Division were 
to exercise this jurisdiction, it might possibly 
come to a conclusion different from the view 
held bv the Judge before whom the other pro- 
ceedings were pending, and thus an awkward 
conflict might ensue between the decisions of 
different Divisions of the Court, all possibility 
of which is avoided, if the Court where the 
proceedings for liquidation are pending is the 
Court to which the application is made. This 
application to stay proceedings is incident to 
the proceedings before the Master of the Rolls, 
and we can know very little of the merits of 
the matter as far as those proceedings are con- 
cerned. We are asked to interfere for the pur- 
pose of proceedings in another Court, which 
Court had previously exercised jurisdiction in 
such cases under the provisions of a statute. I 
do not say that we have no power to interfere, 
and there might be cases in which it would be 
convenient that we should do so, but in the 
present instance that course would be extremely 
inconvenient, and it is much better that the 
question should come before the Master of the 

Bolls. 

2 
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Aeu;hibald, J. — This is an application under 
sub-section 5 of section 24 of the Judicature Act, 
187S, to stay proceedings in an action of eject- 
ment in aid of a winding-up petition. No doubt 
we have power under sub-section 5 to make 
an order if there are sufficient grounds; and 
the only question is, whether an order can be 
made in another Division of the High Court, 
and this difficulty was what brought Mr. 
Atkinson here. I have come to the conclusion, 
I do not say without hesitation, that the Master 
of the Bolls has power as much as this Court, 
being enabled to make an order under section 
86 of the Companies Act, 1862 (25 & 26 Vict., 
c. 89), and I quite agree that every groxmd of 
convenience tends to show that the order should 
be made by him rather than by us. If an 
order were made, probably certain terms would 
have, to be imposed, and all the materials are 
before him to enable him to say what those 
terms should be. This course would have 
another advantage, as my brother Grove has 
pointed out, in the absence of all danger of 
conflict between, the diJQferent Divisions of the 
High Court. These reasons are strong against 
our making an order. I see no reason for hold- 
ing that the Master of the Rolls is deprived of 
his jurisdiction, and I think that the applica- 
tion should be made to him, and that this ap- 
plication should be refused. 

Application refused.* 

• See the Law Times, November 27th, 1876; Weekly 
Reporter, November 29th, 1875 ; Weekly Notes, of the same 
date; Notes of Cases, November 13th, 1876; and Times ^ 
November 1 1th, 1875, and next case. 
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Chancery Division. 

(Before the Mastbb of the Rolls. ) 
November IZtk, 1876. 

In Re The People's G-arden Company 

' (Limited). 

The company not appearing in the winding- ^*r th* Master 

^.,. J -J.' X '^ 1 • of the Bolls, 

up petition, and no opposition to it being The appiiea^ 
offered, the usual winding-up order was now ?*^** *** *^ 

° * last case was 

made. Thereupon, properly made 

Cozem Hardy, for the petitioner, asked that ^^^J^^J^", 
the costs of the motion in the Common Pleas and the Master 
Division might be allowed as costs in the wind- allowed the 
inff-up, on the ground that it was rightly made *<'*^* ^f^^ 

o ry o D ^ application as 

there. costs in the 

Jessel, M.R.— It might be, no doubt, very ^i»<^i*^-^P' 
convenient if the branch of the Court before 
which the winding-up is pending had jurisdic- 
tion to stay the proceedings in the action. Mr. 
Justice Archibald seems to have thought that 
an application to stay an action may be made 
to any Division of the High Court, although it is 
not the Division in which the action is brought. 
If this be so, there might be a race between 
persons applying to different branches of the 
Court for orders to stay the same proceeding. 
I am afraid I cannot see that I have any juris- 
diction in the matter. The 24th section of the 
Judicature Act, 1873, sub-section 5, takes away, 
in the first place, the jurisdiction to restrain by 
prohibition or injunction any cause or proceed- 
ing pending in the High Court of Justice, or 
before the Court of Appeal. It subsequently 
goes on to say, ^^ That nothing in this Act con- 
tained shall disable either of the said Coux\& 
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from directing a stay of proceedings in any 
caiise or matter pending before it, if they shall 
think fit." It is clear that the words, "either 
of the said Courts," refer to the High Court or 
to the Court of Appeal already specified. Then 
the section enacts that, " Any person, whether 
a party or not to any cause or matter, who 
would have been entitled, if this Act had not 
passed, to apply to any Court to restrain the 
prosecution thereof, or who may be entitled to 
enforce, by attachment, or otherwise, any judg- 
ment, decree, rule, or order contrary to which 
all or any part of the proceedings in such cause 
or matter inay have been taken, shall be at 
liberty to apply to the said Courts respectively 
by motion in a summary way, for a stay of 
proceedings in such cause or matter/' To what 
Court is the person, having liberty to apply, to 
make his application ? ^' To the said Courts," 
that is, to the High Court or the Court of 
Appeal, as the case may be. But the High 
Court, as such, does not and cannot sit. The 
application must therefore be made to some 
tribunal sitting as, and exercising the jurisdic- 
tion of, the High Court. That tribunal can 
only be either a Divisional Court, consisting of 
two or three aud no more Judges, or a single 
Judge sitting as a Court. It is to be observed 
that the Divisional Court is quite distinct from 
the Division. A Divisional Court for the trans- 
action of the business of the Queen's Bench 
Division, for instance, need include one only of 
the Judges of that Division and two Judges of 
any other Division. But the application must 
be made in some particular Division, and either 
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to a Divisional Court or to a Judge sitting on 
behalf of and representing that Division. Then 
the proceeding to be stayed is a proceeding " in 
any cause or matter pending before it.*' Pending 
before what ? I think that it means clearly pend- 
ing before that Division of the High Court, to a 
Divisional Court, or to a single Judge, of which 
you apply. But where the action is pending, 
not simply before a Division, but, as in the case 
of the Chancery Division, is pending before a 
single Judge, to whom it has been assigned, it 
means pending before the particular Judge to 
whom you apply. It seems to me, therefore, 
though I speak with the utmost deference to 
the opinion expressed in the Common Pleas 
Division, that the application must be to the 
Division or the Judge before whom the action 
to be stayed is pending. The costs of the 
motion in the Common Pleas will therefore be 
allowed as costs in the winding-up.* 



Chancery Division. 

(Before Sir Richakd Malins, V.C.) 
November IStk, 1875. 

Q-ARBUTT V. FaW^CUS. 

The question raised in this case was one of -^^ ^'^^^^ ^^ 

., ,- . a promissory 

considerable importance under the new Judica- note was cofn- 
ture Acts. The suit was, in form, an action ZTrfof" *^ 
commenced under the Judicature Acts by writ ^««^^^'* Bench 
to obtain the specific performance of a parol j^Latme 

Acts come into 

* See the TTeeklf/ Meporter, November 20th, 1875; the 
Weekly Notes and Notes of Cascs^ of the same date ; and the 
Timesy November loth, 1875. The Times appears to have 
misconceived the object of the present appUcatioiv. 
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operation. agreement entered into between the plaintiff 

emne into and the defendant in June, 1875, by which the 

Tfndan/^ defendant agreed, for valuable consideration, 

issued a writ not to enforce any claim or demand he had or 
ti^iZ^r"^ might have against the plaintiff under or in 

claiming rospect of certain securities or obligations of 

firmanMofa the plaintiff held by the defendant; for a stay 

parol ^r$0- ^f proceedings in the cause of Fawcus v. Oarbutt 

wtfUfor value •*■ 

not to sue, and commenced before the 1st November, 1876, 
^Vil^Chan- ^^^ pending before this Court in the Queen's 
cellar (Maiins J Bench Division of it ; for damages in respect 
of pr^oceedif^s ^^ ^^'^ agreement on account of the institution 
♦♦» ^jjf ^'*. of that cause of Fawma v. Oarhutt in the Queen's 
Bench Bench Division of this Court and otherwise ; and 

Motion^dis- ^^^ ^^ injunction. The cause now came on to be 
missed with heard upon a motion for the direction of the 
7nre the Court as to Staying the action in the Queen's 
People's Bench Division of this Court. 

Company Mr Olosse, Q.C, Mr. Crasslet/, and Mr. Bohn, 

dissented from. -^ gupport of the motion, said, in the first 

place, that the agreement on the part of Mr. 
Fawcus amounted in this case to a limited cove- 
nant not to sue — a defence which could not be 
pleaded to his action, although if the agreement 
had amounted to a general covenant for the 
same purpose it might have been pleaded. It 
was necessary, therefore, to seek the aid of some 
Court to stay the action in the Queen's Bench. 
If this application had been made under the 
old practice it would have been an ordinary 
motion in equity to stay an action at law. The 
question therefore was, whether this Division of 
t\e High Court of Justice or the Queen's Bench 
Division was the proper forum to restrain Mr. 
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Fawcus's addoD f The authorities upon the 
subject were at variance. Counsel then referred 
to the conflicting views of the Common Pleaft 
Division and the Master of the Rolls in the 
recent case of Kingchurch v. The Peopk^s 
Garden Company, and In Re The People^ 8 Oar- 
den Company, In that state of things, it 
was highly desirable to obtain, if possible, some 
settled rule upon the subject. 

After some discussion it was agreed on both 
sides that an order should be made on this ap- 
plication with the view of taking the opinion of 
the Appeal Court as to the practice. 

Mr. Beaumont for the defendant. 

The Vice-Chancellor said this was an ap- 
plication to this Division of the High Court of 
Justice to stay proceedings in an action in the 
Queen's Bench Division of that Court on equi- 
table grounds. Now, according to the old prac- 
tice here, the plaintiff in equity would, in such 
a case, have been entitled to an injunction 
iix the usual terms. That was a jurisdiction 
which worked greatly to the advantage of the 
public. He would have thought that the 
Queen's Bench Division would have had ample 
power to make the order to stay the action there ; 
but he had been referred to a case before the 
Common Pleas Division, in which, in connec- 
tion with a winding-up matter, that Court had 
declined to interfere, being of opinion that the 
Master of the Rolls was a proper Judge to 
stay the action then in question. The Master 
of the Rolls, however, thought the Court of 
Common Pleas was the correct tribunal. WSiV 
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} 



every deference to the Master of the Rolls, the 
jurisdiction of this Coiirt to stay actions in 
winding-up matters was not taken away by the 
recent enactments^ and that rather because no 
actions against a company which was being 
woxmd-up by this Court could be continued 
without the sanction of this Court. If the ap- 
plication which was made to the Master of the 
Bolls had been made to him, he should have 
acceded to it. The present application was not 
one with respect to a winding-up matter, and to 
accede to this application would be to revive the 
old practice of the Court of Chancery in restrain- 
ing proceedings in the courts of Common Law 
Having regard to the recent statutes, in thi» 
instance the Queen's Bench was the proper 
Division to apply to. Being of opinion that 
he had not jurisdiction, he should refuse this 
application. The plaintiff must give notice of 
appeal at once, and the defendant undertake 
to stay the proceedings in the Queen's Bench 
till the application to the Court of Appeal was 
decided. The plaintiff must pay the costs of 
this motion.* 



COURT OF APPEAL. 

(Before James, L.J., Mellish, L.J., Baggallay, L.J., 

Bramwell, B.) 
December }st, 1875. 

Garbutt V, Fawcus. 
Decision of This was an appeal from the decision of 

Violins, V.Cr ^^ 



iffirmed. 



* See the Times, November 19th, 1875; Weekly Notes y 
November 27th, 1875 ; Notes of Cases, of the same date ; 
Weekly Reporter j December 4th, 1875. 
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MalinSj V.C, refusing to make an order for ^pp^a^ 
the stay of an action in the Queen's Bench with costs. 
Division. 

Olasse. Q.Cy Crossley^ and Bohn for the 
appellant. The action being brought in the 
Court of Queen's Bench in October, we cannot 
proceed under the new practice. [Mellish, 
L.J. — Why don't you apply at Chambers for 
leave to proceed under the new practice ?] This 
is a cause pending before the High Court, which 
has power to direct a stay of proceedings. (Su- 
preme Court of Judicature Act, 1873, section 24, 
sub-section 5.) The only Courts mentioned there 
are the High Court and the Court of Appeal ; 
there is nothing to restrict the application to any 
particular Division. [Mellish, L J. : — Nobody 
ever heard of a stay of proceediags except by 
the Judge who had jurisdiction in the action. 
A stay of proceedings is proper where, by reason 
of something in another Court, the proceed- 
ings are rendered wholly nugatory, as in a 
winding up case. This is not the subject of a 
stay of proceedings, but of defence, which ought 
to be set up by counter-claim. If this had oc- 
curred before the Act, an injunction would only 
have been granted on terms of judgment being 
given at law.] 

0. Morgan, Q.O,, and Beaumont, for the 
respondent, were not called upon. 

James, L. J., said he was of opinion that this 
was a very bold application. To grant it would 
be, in effect, to repeal the Judicature Acts, 
The application was founded upon an action in 
Chancery, filed after the Act came into oij^war 
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tion, and was for the purpose of obtaining on 
injunction to restrain proceedings at law, the 
very thing which the Act said should not be 
done. It was contended that in this case the 
Court could grant a stay of proceedings in the 
action. That would be an injunction with a 
prohibition, and would be wholly against the 
spirit, and, indeed, the letter of the Act, 

The action was brought in the Court of 
Queen's Bsnch, to which the plaintiff in the 
Chancery Division had, or thought he had, a 
good equitable defence. In that case he had a 
right to apply t.o a Judge of the Queen's Bench 
Division for an order allowing him to make an 
equitable defence, and to file his counter-claim. 
No doubt, if justice required it, the Judge would 
give a person having an equitable defence the 
opportunity to plead such equitable defence, and 
file such counter-claim. 

In that action the proceedings ought to have 
been taken according to the 11th section of the 
Act of 1865. 

Mellish, L.J., said he was of the same 
opinion. This was an application for an injunc- 
tion or a stay of proceedings in an action pending 
in the Queen's Bench. The order asked for was 
one which the Vice-Chancellor refused to make, 
and the question was whether, after the passing 
of the Judicature Acts, a bill could be filed for a 
stay of proceedings- 

In the first place, the 5th sub-section of the 
24th section had, in the plainest terms, taken 
away any right in the Chancery Division to 
issue an injunction against an action in the 
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Common Law Division. It said, ** No canse or 
proceeding at any time pending in the High 
Court of Justice or before the Court of Appeal 
shall be restrained by prohibition or injunction ; 
but every matter of equity in which an injunction 
against the prosecution of any such cause or 
proceeding might have been obtained if this 
Act had not passed, either unconditionally or on 
any terms or conditions, may be relied on by 
way of defence thereto.** 

It was clear that the embject-matter of the 
applicatiogi was a matter capable of being 
pleaded by way of defence in the Common Law 
Diviidon. It amounted to this, that there was 
an agreement for value not to prosecute the 
action. It was not a claim for specific perform- 
ance, but to prevent a breach of the agree- 
ment. 

That that was a matter which could be pleaded, 
if the action in the Queen's Bench had been 
instituted after the Judicature Acts came into 
operation, there is no possible question, but the 
action was brought before that period. That 
made no difierence, because, by the 22nd section 
of the Act of 1873, power was given to the 
Court or a Judge at Chambers to order that pro- 
ceedings in an action should be continued and 
concluded according to the ordinary course of 
the High Court of Justice. That had been 
constantly acted upon in Chambers, and Mr. 
Justice Lush had said that whenever the parties 
wished to set up an equitable defence or 
countei>claim they would be allowed to proceed 
under the new procedure. 
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It was objected that that was only matter of 
discretion ; that before it was matter of right 
to grant the injunction, and that right having 
been taken away, it followed that a party must 
be entitled ex dehito jusMirn to plead in the 
Common Law Division. They had just as much 
right to plead in the Common Law Division as 
they had before to obtain an injunction. An 
injimction before the Acts was not granted as 
of course ; the party was obliged to file an affi- 
davit to show a prima facie case, and the same 
sort of evidence must be shown now to give him 
leave to plead. If leave were refused, the Court 
of Appeal had the same power of saying whether 
it was fit that the defence shoidd be pleaded as 
the Court of Appeal in Chancery had to say 
whether it was a case for an injunction. 

But it was said that though the Court could 
not grant an injunction, it could grant a stay 
of proceedings. 

The Court sitting in one Division could not 
grant a stay of proceedings in another Division ; 
that would be a stronger thing to do than to 
grant an injunction. But that was not a case 
for a stay of proceedings at all ; it was a case 
which might be set up by way of defence. A 
stay of proceedings was proper where all action 
ought to come to an end, as in the case of a 
winding-up. Here the defence might fail, and 
if it failed the plaintiff in the Common Law 
action would be entitled to recover damages ; 
but if this application were granted and the suit 
in Chanceiy failed, the plaintiff at law would 
have no power to get damages, except by the 
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circuitous course of pleading by way of counter- 
claim in the Chancery Division. 

That action ought not to have been brought 
in the Chancery Division at all, but the plaintiff 
in the Chancery Division should have pro- 
ceeded at Chambers. If he would have had a 
right to an injunction before the Act, he now 
had a right to an equitable defence. 

Baggallay, L.J., was of the same opinion. 
The application to the Vice-Chancellor was to 
stay proceedings in a cause commenced before 
the Act came into operation, but by the 22nd 
Section of the Act of 1873 that cause was to be 
continued and concluded in the High Court of 
Justice. That, therefore, was a cause commenced 
in the Court of Queen's Bench, and now pend- 
ing in the High Court of Justice. It was clear 
that the Vice-Chancellor could not make the 
order he was asked to make. It appeared, 
particularly from section 11 of the Act of 1875, 
that such applications were to be made to the 
Division of the High Court in which the cause 
was pending. The decision of the Vice-Chan 
cellor was quite right. 

Bramwell, B., was of tlie same opinion. He 
should like, in the first place, to consider the case 
as if both actions had been commenced after the 
Acts had come into operation. If in that case 
the application now made ought to be acceded 
to, one of the main objects of the Acts would 
be frustrated, because it was of the essence of 
the Act that there should be but one suit. 

It was certain that if application had been 
made for an injunction, it would not have beei\. 
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grauted, because it was expressly prohibited by 
the 5th sub- section of the 24th section. It was 
said that, although the right to an injunction 
might be taken away, a right of a similar nature 
was given by the proviso under which the Court 
had power to direct a stay of proceedings. It 
was impossible that could have been intended. 
The proviso was directed to such a case as that 
mentioned by Lord Justice Mellish — that was 
to say, there might be a stay of proceedings 
where some matter arose, not the subject-matter 
of the suit or of a counter-claim. 

It seemed very clear that if both actions had 
been brought after the Acts, the injunction 
could not have been granted. 

Did it, then, make any difference that one 
action was brought before the Acts ? Possibly 
if the Judge had refused to allow the counter- 
claim to be pleaded (though he could hardly 
understand how that could happen,except under 
circumstances which would compel the Court to 
stay proceedings), then that Court might think 
that, in order to do justice, the applicaht in the 
action not being able to avail himself of all his 
rights, the Court of Appeal might have granted 
an injunction, but that would have been at the 
discretion of the Chancery Division upon failure 
of the effort to set up the coxmter-claim. 

Here no such effort had been made, and 
therefore that application could not be 
granted.* 



* See the Weekly Reporter , December 4th, 1876; and 
Weekly Notes and Notea of Oases, of the same d&te. 
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High Court of Justice. — Queen's Bench 

Division. 

November 22nd, 1875. 

walker v. banagher distillery company 

(limited). 

At a general meeting of this limited company -^ft^r '^ 
on the 18th of October, 1875, a resolution was resoittfittfor 
passed to wind up the company yoluntarily, ^t^^^^^^. 
and a liquidator was appointed. This rcsolu- a Company, 
tion was confirmed at a meeting on the 5th of tuedtheCom- 
November. The plaintiff was present at both P^'^v ^^J^ 
meetings, and voted for the resolution. On Queen'* Bench 
the 22nd of October he issued a writ in the M,^^*^y 
Court of Queen's Bench against the company that the 

■Pr^^ ^^«^^ ^^AA Queen's Bench 

for money paid. Division could 

Notice of motion having been given -pur^ '^^t/ Proceed- 

suant to Order LIII., Rules 3 & 4. ^action, and a 

F. M. Wliite moved, on behalf of the '^^^ ^/^r^" 

' ceedings %n 

liquidator^ for a stay of proceedings in the the action was 
action. By s. 138 of the Companies Act, ^^ilJLn, 
1869 (25 aud 26 Vict., c. 89), on a voluntary accordingly, 
winding-up " the Court '* — that is the Court thsPe^u's 
of Chancery — has the same powers as in a ^<^^^^^ ^^^' 

, , pany not 

winding-up by the Court; and by s. 85 ihQ followed^. 
Court may restrain further proceedings^ in an 
action against a company in course of liquida- 
tion. But by s. 24, sub-sect. (5), of the Judica- 
ture Act, 1873, no cause pending in the High 
Court shall be restrained by injunction. The 
Court, however, in which the action is pending 
is empowered to restrain it. 

QuAiN, J. This is the precise case in which 
the Common Pleas Division and the Master of 
the Eolls differed. In re Teo'pW% Garden Com 
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pany and KingcliKrch v. the People^s Garden 
Company, 

The plaintiff did not appear. 

The Court (Mellor, Quain, and Field, 
J.J.) granted the order as prayed without any- 
further observation than that the costs of the 
plaintiff must be added to his debt.* 



Where an 
ttetxon was 
brought 
against a 
Company J a 
petition for 
winding-up 
which had 
been presented 
to Vice-Chan' 
cellor Bacon, 
and final 
judgment was 
signedy and 
execution 
leviedf and the 
Sheriff was in 
possession^ the 
Vice-Chan- 
cellor issued 
an order 
restraining 
the execution 
andtheSheriff, 



Chancery Division. 

(Before Sir James Bacon, V.C.) 
December dth, 1875. 

In re Stapleford Colliery Company 

(Limited). 

This was a motion to restrain execution in 
an action against the company. 

The company was registered on the 20th of 
December, 1870. In June and July, 1875, 
several actions were commenced, and a wind- 
ing-up petition having been presented on the 
20th of July, on the 21st an order was made 
restraining further prosecution of actions by 
the creditors therein named. 

On the 31st of July the further hearing of 
the petition was ordered to be adjourned until 
the 6th of November, 1875, in order to enable 
a contract to be carried out for the sale of the 
colliery, and the order of the 21st of July was 
ordered to be continued. On the 13th of 
November the petition was again directed to 




♦ See the TVeekli/ Notes, Nov. 27th, 1876 ; Law Times, 
Dec. 18th, 1875 ; Notes of Cases, 1876 ; Times, Nov. 23rd, 
1876. 
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stand over to the last petition day of the 
siti^ihgsi 

On the I5th ot STovember a writ was issued 
out of the Exchequer of Pleas Division of the 
Nottingham District Registry against the com- 
pany by a plaintiff liahied If ew, atld on the 3rd 
of Decemb^t leave Was givefit to the plaintiff to 
sign final judgntidlit. Oii the 10th of Decem- 
ber execution was levied on the asflbts of the 
company. The Sheriff was now in possession, 
and a sale was advertised for this day. 

Proceedings had been threatened to enforce 
specific performance of the contract to purchase 
the colliery. 

-K3^y> Q'O.f and Cracknall, moved ex parte. 
They referred to Kingchurch v. the People^s 
Garden Company ; In re t/ie Peqple^s Garden 
Company ; Garbutt v. Fawcus. 

The Vicb-Chancellor observed that a 
winding-up petition had been presented, and 
the plaintiff in this action had notice of such 
presentation. The Companies Act, 1862, s 85, 
was in full force, notwithstanding the passing 
of the Judicature Acts. He should not 
have hesitated to make the order asked but for 
the conflict of opinion which had been ex- 
pressed. His view was supported by two of 
the decisions which had been referred to, viz., 
Kingchurch v. Peopl^H Garden Company^ 
before the Common Pleas Division, and the 
remarks of Vice-Ohancellor Mialins in Garbutt 
V. Fawcm: 

The order would issue to restrain the creditor 
from farther prosecuting the actioii ^tA 
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practice, the 
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execution, and to restrain the Sheriff from 
proceeding further in the execution, and from 
remaining in possession of the assets of the 
company.* 



Chancery Division. 

(Before Sib Eichabd Malins, Y.O.) 
December 20thy 1876. 

ENGLISH V, VESTRY OF CAMBERWELL. 

This was a motion for an injunction. 

It appeared that in some proceedings arising 
out of the same circumstances Mr. Baron 
Cleasby had, when sitting at chambers, in 
August last, granted an injunction ex parte, 
which Mr. Justice Quain, also sitting at cham* 
bers, had subsequently dissolved. 

Yate Lee appeared for the motion. 

Edward Clarke opposed. 

The Vicb-Chancbllor observed that it had 
never been the practice of the Court of Chancery 
to grant injunctions at chambers when the 
Courts were sitting. It was not a kind of 
business which ought to be conducted in 
chambers, and it was to be wished that the 
practice of the Court of Chancery should be 
followed by the new tribunals.t 



* See the Weekly Notes, Dec. 26th, 1876, and the Times^ 
Dec. 16th, 1876. 
t See the Weekly Notes, Dec. 26th, 1876, 
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SECTION 25 * 

{Rules of Law upon certain points.) 

SUBSECTION 8,f 
{Appointment of Receivers,) 



Supreme Court of Judicature. 
High Court of Justice. — Chancery 

Division. 

(Before Sir James Bacon, V.C.) 
December 9th, 1875. 

PEASE V, FLETCHER. 

This was a motion for the appointment of a 
receiver. 

By an indenture dated the 6th of December, Mortgagees^ 
1873, made between Thomas Richardson of the J^t'/o/M 
one part, and the plaintiffs of the other part, property, were 
an imdivided moiety or equal half part of the toparT 
manor of Kirkleavinffton, in the North Riding ^q^i^abie, 

° mortgagees, 

of the county oi York, and the several mes- the estates 
suages or dweUing-houses, farms, lands, and ^^^jjj'^^^p^^^ 
hereditaments described in the first schedule /or ^A^ 
thereunder written and therein stated to contain If^Treceiver. 
by admeasurement 751a. 3r. lOp., and all those ^^ ^*^- 

, . « 1 . , I'll Chancellor 

the sites oi the mansion-house and tithe bam, (Baconj being 
situate and being at Kirkleavington aforesaid, %^f^^^^ 
€Uid containing together by admea8urement>«^««^ 

1 A o J 1 xi. 1 convenient^ 

la. Or. 3p., and aJso the annual sum or com- appointed a 
muted tithe rent-charge of £161. 78. 6d., and receiver. 
all other tithe rent-charges issuing out of the 



* See Charley's ** Judicature Acts," p 38. 
t Ih., p, 42, 
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said lands firstly thereinbefore described, the 
particulars of which rent-charges were set forth 
in the second schedule thereunder written, were 
conveyed and assured unto and to the use of 
the plaintiffs, their heirs and assigns, subject to 
redemption on payment by the said T. 
Richardson, his heirs, executors, administrators, 
or assigns, to the said plaintiffs of the sum of 
£12,000, with interest thereon at £5 per cent, 
per annum, on the 6th of June, 1874, and subject 
also as to the hereditaments firstly thereinbefore 
described, to an indenture bearing date the 31st 
of October, 1873, made between the said T. 
Richardson of the one part, and Sir Patrick 
Murray Threipland, Bart., William Williams, 
Sir James Ramsay, Bart., and James Maxton 
(thereinafter called *^the said mortgagees' ') of the 
other part, whereby the said undivided moiety or 
equal half part of the manor of Kirkleavington, 
and the several messuages or dwelling-houses, 
farms, lands, and hereditaments firstly described 
in the said indenture of the 6th of December, 
1873, were conveyed and assured unto and to 
the use of the said mortgagees, their heirs and 
assigns, subject to redemption on payment by 
the said T. Richardson, his heirs, executors, 
administrators, or assigns, to the said mort- 
gagees of the sum of £25,000 with interest 
thereon at £4 per cent, per annum. 

By a memorandum of security dated the 18th 
of March, 1875, Thomas Richardson charged 
his Kirkleavington estate (meaning thereby the 
said property mortgaged to the plaintiffs) with 
the payment to Richard Fothergill and E. P. 
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Hankey of a sum of £15^000 and interest. The 
plaintiffs receiyed notice of this charge. 

On the 30th of April, 1875, T. Richardson 
filed a petition for liquidation of his affisdrs 
under the proTisions of the Bankruptcy Act, 
1869, and the defendant Robert Fletcher was 
appointed trustee under the liquidation. 

On th« 5th of June, 1875, R. Fothergill and 
E. P. Hankey (the third mortgagees) filed a 
petition for the liquidation of their affairs by 
arrangement under the provisions of the same 
Act, and the defendant W. Turquand was ap- 
pointed trustee imder the liquidation. 

The mortgagees named in the indenture of 
mortgage of the 31st of October, 1873, or their 
successors in title, have never been in possession 
of the hereditaments comprised in the mortgage 
or in receipt of the rents and profits thereof, 
^e defendant Fletcher, after his appointment 
as trustee in the bankruptcy of T. Richardson, 
entered into possession of the greater part of 
the mortgaged premises and into the reJeipt of 
the rents and profits of the residue thereof. 

The mortgagor not having paid any interest 
to the plaintiffs for a year, they commenced an 
action against him in November, 1875, claiming 
an accoimt of what was due to them, and asking 
for foreclosure on non-payment, and for the 
appointment of a receiver. 

^ciVf Q.C., and Caldicottj for the plaintiffs, 
now moved for the appointment of a receiver, 
— The plaintiffs are as to part of the mortgaged 
estate legal mortgagees, as to part equitable 
mortgagees, and we submit that, althaugii\m!^ftt 
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the old practice the Court would not appoint a 
receiver on the application of a legal mortgagee^ 
it has power to do so under the Supreme Court 
of Judicature Act, 1873, s. 25, sub-section 8, 
and Order LII., Rule 4, of the Supreme Court 
of Judicature Act, 1876, in all cases in which 
it shall appear '* just and convenient." More- 
over, the Court has always had power to appoint 
a receiver on the application of an equitable 
mortgagee, and we submit that it has now 
power to do so in the case of a legal mortgagee 
under the 11th sub-section of section 25. This 
is clearly a case in which it is just and con- 
venient that a receiver shall be appointed, as 
the estates of which the plaintiffs are legal and 
equitable mortgagees are intermixed. 

H. Lake^ for the trustees in liquidation, sub- 
mitted that the construction put upon section 
25, sub-section 8, of the Supreme Court of 
Judicature Act, 1873, by the plaintiffs was 
broader than was intended by the Act, and 
referred to Habershon v. 6ill^ 20 Solicitors*^ 
Joumaly p. 98. 

Kaj/, Q.Cyin reply. — Hahershon v. Gill was 
an application made in an action of ejectment, 
and does not apply. 

Bacon, V.C. — In this case there is no adverse 
possession. The estates of which the plaintiffs, 
are legal and equitable mortgagees are inter- 
mixed and comprised in the same property, and 
it is clearly a case in which, in the words of the 
Judicature Act of 1873, s. 25, sub-section 8, it 
is " just and convenient " that a receiver should 
k^ be appointed, and the application, without pre- 
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judice to the prior incumbrances to take 
possession under their securities must be 



granted.* 



SECTION 26.t 

{Abolition of Terms as far as relates to the 
Administration of Justice.) 



Supreme Court of Judicature. 

High Court of Justice. — Queen's Bench 

Division. 

(Sittings in Banco, before the Lord Chibf Justice, Mr. 

Justice BuLCKBXJBN, and Mr. Justice Field.) 

December 21, 1876. 

Anon. 

The Court took motions. 

Mr. Oppenheim rose to move from the back The Hght tf 
row to-day, being the last day of the sittings ; ^*^*^* ^^ 
but the Lord Chief Justice said that Terms last day of 
were now abolished, and that the right of juniors ^Z^u^vJ's 
on the last day of Term to move before the Coumeiisnow 
Queen's Counsel must be taken to have gone 
with the abolition of Terms.! 



* See the Weekly Reporter, December 26th, 1876 ; 
Weekly Notes, December 18th, 1876; and Notes of Cases, 
December 26th, 1876. 

t See Charley's " Judicature Acts," p. 68. 

t See the Times, December 22nd, 1876. 
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SECTION 30.» 

(SiUinga for trial hy jury in Middlesex and 

London to be held continuously). 



Supreme Court of Judicature. 
High Court of Justice. — Queen's Bench 

Division. 

(Before Baron Pollock and a Special Jubt.) 
December 2l8t, 1875. 

;frost jt. field. 
lease twiee TJiis case^ which oQcupied the w\o\q of to-(jUiy , 

me tiuinge, afforded a v^ry strikJTig illustration of the in- 
creased despatch of legal business effected by 
the Judicature Acts ; this being the second trial 
of the same cause during the present sittings, 
an eyent which was not possible under the old 
system^ when cases had to be entered for trial 
by a ^ert^ d^y befpre the c^^n;Eneneeai^[it of 
the sittings, and could not be set down while 
the Courts were sitting here. In the present 
instance, however, this case was tried the first 
time before Mr. Justice Bl^kbuxn oq jbhe 3?d 
pf thp Jffe^t WOIJ101, when the jwy were flie- 
dwfged, bqipg Wftble if> »gree ^pc«i a v^rdiot, 
jpj lihwttpoiii tb^ plaintiff ^a? ^We to giy^ 
fr^ W\^cJ^ pf trial, a»dl ^ dp^m tbfi caw fpr 
i^ 9(?f5piwl tri^ fpirtt^wi^h, Ibp cqasequei^j(9 being 
th4 tbp long l^fit erf wre^s laying been di^p«e4 
of, the cause came on, ^ ia|^oniA tw^ £qF l^^^^^^WS 
within three weeks after the date of the former 
trial. The action involved a question of some 
importance to merchants and brokers in the 
gambler trade with reference to the mercantile 
construction pf the fprm of contract orc^nar^y 
used in that trade.f 

* See CJharley's ** Judicature Act^," p. ^. 
t See the Times, December 22nd, 1876. 
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SECTION 31.^ 

{J)ipi6ii9n Gftbe Sigh CouH of Jmtiee.) 



■ I I I I 



$uprc:me Ooubt of Judicature. 

High Court of Ju»TjcB--r!-PROBATE, Divorce^ 

AND Admiralt y Division. 

(Before the Right Hon. the President.) 
November 9th, 1S76. 

This beipg \k^ fir^t mptjioft day in the present The full title 
sittings, the applications to the Court were ex- Division of 
ceedingly niiDiejcw9,. TJiey wepQ, fov the most J^^^^« 2%e 
part, l^cwever; pf a ^6(^mAl p^ap^cter, ^ni pos- Probatey 
sessed no general ii^tpriei8)t, aZ^^U^^ 

One of IJkb pxotipQ papejwi ia ^ applicj^tipn fwieum;' 
in a diTorce cause having been erroneously matter before 
headed "In Her Majesty's Court for Divorce *^*^f^^ 

'' •' %nd%eated by 

and Matrimonial Causes," the addition 

His Lordship, in calUng attention to the ^cj>^^f» 
fact, said: Let me take this opportunity of " J>w«r#<?,» or 

• XT. X XT. 3-1 J.' • XI- ^' AdmiraHy,^* 

saying that the jHrop^ description, m the sense as the ease 
(tf beinfftheeompiete description of this Division ^ ^/ *'^„, 

?T* ^ ,*^ mi-rfci documents will 

oi the High Court of Justice, is " The Probate, not bereje^ed 
Divorce, and Admiralty Division." I am aware ^^<^J^< 
that, both in the Act and in the Bules, the having the 
Division is referred to as the Probate, the 
Divorce, or the Admiralty Division, according 
to the subject matter ; but the e£S9ct of that is 
that where it becomes necessary to describe the 
Division in a docum^it, the document will not 
be rejected as being invalid on account of its 
not having the full title. The full title is, as 

♦ Sf(e Oliftrl^'B i^ Jn^jeftliw^ Apis," p. 76. 
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I have mentioned, *'The Probate, Divorce, and 
Admiralty Division,'' and the subject matter 
to be brought before it is to be described by 
adding the word " Probate," " Divorce," or 
" Admiralty," as the case may be.* 



SECTION 34.t 

(Assignment of certain business to particular 
Divisions of the High Court,) 



Supreme Court of Judicature. 
High Court of Justice. — Exchequer 

Division. 

(Sittings in Banco, before the Lord Chief Baron and 

B1.BONS Cleasby and Amphlett.) 

November ^th, 1875. 

SANDERS fJ- STUART. 

^proper rpj^jg QdiSQ^ whicb is a somewhat singular one, 

which to move was tried before Mr. Baron Huddleston at the 
^UamrMerved I'iverpool Summer Assizes, when a verdict was 
at the trial found for the plaintiff— damages £150. His 
brought in'the Lordship, howcvcr, reserved leave to the 
Court of Com- defendant to move to enter the verdict or to 

mon Fleas 

at Lancaster, reduce the damages. 

^xchemLr -^^* -Sersc^^//, Q.(7., now moved accord- 

Division, but ingly. He said the defendant carried on a 
Fleas Division peculiar business. It appeared that the tele- 
of the Bigh graph companies who worked the cables be- 
Justiee. tween this country and America charged so 

much a word, and also for the names and ad- 
dresses. The defendant had an agent in I^ew 

♦ See the Times, November 10th, 1875. 

t See Charley's " Judicature Acts," pp. 82, 85» 
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York, and by an arrangement of cyphers with 
him was able to send messages for several per- 
sons without putting out the addresses in full. 
In this way he was able to save part of the cost 
which would be incurred if the messages for 
each of such persons were delivered direct to 
the telegraph company. By this means 4s. a 
word was saved, out of which the defendant 
received a profit of 2s. On the 3rd of December 
last the plaintiff brought the defendant several 
messages in the plaintiff's own cypher, to be 
transmitted to New York. In transmitting 
these messages the defendant, by mistake, re- 
peated one twice. When the error was dis- 
covered he sent the correct message on the 8th. 
The action was brought in respect of this delay 
in transmission. The plaintiff alleged that, 
had the message been delivered in time, a sale 
of 4,000 boxes of tin plate would have been 
effected. On this the plaintiff would have 
earned a commission of £150, and this was the 
amount of damages claimed. 

The liORD Chief Baron. — ^You are entitled 
to a rule on the question of liability, and if the 
jury ought to have been asked what the damages 
should have been. 

Mr, Herschell. — It is only a question of 
delay. 

The Lord Chief Baron. — You may have it 
in the alternative to have a new trial, or to 
reduce the damages. I think the plaintiff is 
clearly entitled to a verdict.'''' 



See the Times, November 6th, 1875. 
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Couuov FiiRAs Division. 

Ko0&mber Sth, IS75. 
BANDERS V, STUART. 

In this ease Mr. Herschell, Q.C, obtained 
a rule in the Court of Exchequer on the 4th. 
The learned Counsel said it had since been 
brought to his notice under the Judicature Act 
that the action having been tried in the Court 
of Common Pleas at Lancaster, the motion 
ought to have been made in the Common Heas 
Diyision of the High Court of Justice. The 
learned Counsel then repeated the grounds on 
which he had already moved, and 

The Court granted a rule.* 



SECTION 34. 
(ut supra). 



SECTION 42.t 

{JDUtribution of Business among the Judges of the 

Probate^ Divorce^ and Admiralty Division 

of the High Court.) 



SECTION 444 

{Diviuional Courts for Business belonging to the 

Probate, Divorce^ and Admiralty Division 

of the High Court.) 



k 



* See the Times, November 9th, 1875. 

t See Charley's " Judicature Acte," p. 100. 

J i*., p. 102. 
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SECTION 46 * 

i^ppeahfrom County Courts to be determined by 
IHviiional Courts of the Sigh Court.) 



SuFBEMB Court of Judicature. 
HieH Court of Justice.— Probate, Divorce, 

AND ADMIRAIiTY DIVISION. 

(Before the Bight Hon. Sul Eobebt Phillimobbj) 

November 9th, 1875. 

"the two BROTHERS.*' 

This was an application on behalf of the The jurUdie- 
owners of " The Two Brothers*'^ for leave to ^j^{of the 
appeal from a decree of the County Court of ^^^^ ^^^* ^f 
Yorkshire^ and for directions, if such leave were to extend the 
&:ranted, as to the manner in which the appeal ^*^M 

o ' -^^ appealing 

should be proceeded with. The decree hom from a decree 
which the owners of "The Two Brothers'' de- coS^c{Jt 
sired to appeal had been delivered in an»««« 
Admiralty suit on the 28th October last, and suit Z^ ^ 
within ten days of that date a request had ^^P^^^^hf 

^ * preserved by 

been made to the Eegistrar of the County Court the zuh and 
to accept security for the costs of an appeal, 3*^^^/!^ 
but this request had been refused by him. Court of 

W. O, jP. Fhillimore, for the Appellants, Act^isTS, 
in support of the application. ^*^ ** *^^ , 

* _^ taken OAJoay by 

E, C. Clarkson, for the Bespondents. the 4^hth 

They referred to 31 and 32 Vict, c 71, s. 27 ; ^J^^ ""f *^* 

86 and 37 Vict. c. 66, ss. 34, 42, 45, 76; '68 

and' 39 Vict. c. 77, s. 11 ; 38 and 39 Vict. c. 

50, s. 104; and ''The Forest Queen,'' 19 W. E. 

167, L. R. 3 Adm. and Eccl. 299. 

Ciir. adv. vutt. 

* See Chaxley*s "Judicature Acts," p. 103. 
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Nov. 16. — Sir Robert Phillimore : This is 
an application for leave to appeal from 
a decision of the County Court of York- 
shire, the time provided by statute having 
elapsed. Two questions are raised, one as to 
whether the application be such as the Court 
ought, in the exercise of its discretion under 
the County Courts Act, to grant ; the other, 
as to whether the application be rightly made 
to this Court, having regard to the provisions 
of the Judicature Acts. First, I am of opinion 
that, if I have the power, I ought, in ac- 
cordance with the spirit of former decisions on 
the subject, to grant the application. The 
second question is more difficult to determine. 
The 34th section of the Judicature Act, 1873, 
relates to the assignment of certain business to 
the Divisions of the High Court. The second 
paragraph as to the assignment of business to 
the Probate, Divorce, and Admiralty Division, 
provides that there shall be assigned to the 
Probate, Divorce, and Admiralty Division of 
the said High Court, " aU causes and matters 
which would have been within the exclusive 
cognizance of the Court of Probate, or the 
Court for Divorce and Matrimonial Causes, or 
of the High Court of Admiralty if this Act 
had not passed." At the end of section 42 it 
is provided that, subject to certain exceptions, 
" all causes and matters which, if this Act had 
not passed, would have been within the exclu- 
sive cognizance of the High Court of Admiralty, 
shall be assigned to the present Judge of the 
said Admiralty Court, during his continuance 
in o£Sce as a Judge of the High Court.'' 
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I am of opinion that the present application 
relates to a cause or matter which has hitherto 
been within the exclusive cognizance of the 
present Judge of the High Court of Admiralty. 
The Acts which give within certain Umits juris- 
diction in Admiralty matters to the County 
Courts confined the appeal from their decisions 
to the Court of Admiralty, There can be no 
reasonable doubt^ I think^ that if there were no 
other en£ictment in this statute as to County 
Courts, the present application would have 
been rightly made. But reliance is placed by 
the counsel who opposed the application on the 
45th section, which is as follows : — 

"All appeals from Petty or Quarter Sessions, 
from a Coimty Court or from any other inferior 
Court, which might, before the passing of this 
Act, be brought to any Court or Judge, whose 
jurisdiction is by this Act transferred to the 
High Court of Justice, may be heard and de- 
termined by Divisional Courts of the said High 
Court of Justice, consisting respectively of such 
of the Judges thereof as may from time to 
time be assigned for that purpose pursuant to 
Bules of Court, or (subject toBules of Court) as 
may be so assigned according to arrangements 
made for the purpose by the Judges of the said 
High Court/' 

After much consideration, I have arrived at 
the conclusion that it could not have been the 
intention of the Legislature to limit the powers 
already granted by the previous section to the 
present Judge of the High Court of Admiralty, 
and that the 45 th section must be construed ^^ 
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as td be in harMcmy With the 42nd s6btion. I 
should mentioii, also, that the last Cotlhty 
Courts Act (38 and 39 Vidt. c. 50), which w^ 
piaased in the same session, though a little 
earlier than the last JudicatitriB Act, but Which 
Came into operation a day later, viz;, on thie 2nd' 
of November, contemplates the High Court of 
Admiralty £ts the only Goilit of appeal from 
the Admiralty jurisdictioil of thci Coiiiiiy Courts. 

Having arrived at this conclusidil, I thon^t' 
it^ nevertheless, my duty to confer' with Sir 
James Hannen upon the construction of the 
Act. He has given careful attention to the 
subject, and while he thinks the question is not 
free from doubt, expresses' his opinion to me in 
language that I am allowed to cite :-^*' My 
impression is that the effect of the 34th and 
42nd sections of the Jtidicattire Act, 1873, is 
that you bring with you into the High Coiirt 
aU the jurisdiction and powers, including that 
of hearing appeals from County CoiHts, which 
you formerly possessed as^ Judg6 of the Court 
of Admiralty, and that the effect of the 45th 
section isnot to take away or limit any of those 
powers, but that it is merely permissive and 
prospective, and that until Rules of Court or 
arrangements be niade by the Judges of the 
High Court for the purpose of holdingDitisional 
Courts for the hearing of appeals from County 
Courts, &c., your* jttlisdi6tion reinaiiis im- 
aflected*" 

Fortified by thid agreement with my opinion, 
I decide that this appHcatidn is rightly made, 
and I grant it. 
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0& 1^ counsel for the appellants calling 
attentifcm to the fact that the Registrar of the 
County Court had declined to accept security 
for the costs of the appeal. 

The GoxntT intimated that security for the 
costa of the appeal should be given in the 
CbuD^ Court, and that the Couaty Court 
itegifltvar diould aeoept such security.'^ 

PROBATE, DIVORCE, AND ADMIRALTY DIVISION. 

(B^re Siv Robert Phillimosb and T&inivt Mastbbb.) 

Jfovtmber lOth, 1875, • 

" THE MATHILDE." 

This was an appeal from a decision of the -4n objection 
County Court of Lancashire, holden at liiyer- tig lateo^urt 
pool, finding the " Mathilde," a Spanish barque ^/ ^^^rait^ 
of 300 tons, solely to blame for a collision which appeal from a 
occurred about 7 a.m. of the 31st of August, ^^^^^ ^^«^^ 

o > %n an Aamt- 

1875, off Port Lynas, between her and the raity suit 
Liverpool Pilot No. 7, of 53 tons. ukmjtwas 

Butt, Q.C, and /. T, Goldney appeared^''''^''^^^ 

rt - 11 T_ I. (prior to the 

tor the appellants, the owners of ihejinai decision in 
** Mathilde ;'* Clarlcson and Myburgh {ot^^J^'''''^ 

the respondents. hearing of 

A preliminary objection was taken hjltZ^ritl'''' 
Clarkson to the jurisdiction of the Court to »^ouid be pro* 
entertain the appeal, regard being had to the de hem ease, 
45th section of the Supreme Court of Judicature 
Act, 1873, which directs that all appeals from a 
County Court may be heard and determined by 
Divisional Courts of the High Court of Justice ; 

* See the Weekly Reporter, Dec. 11th, 1875 : and Weekly 
Notes, Nov. 27th» 1875. ^ 

4 
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but it was ultimately arranged that the hear- 
ing of the appeal on the merits should be pro- 
ceeded with de bene esse. 

The case of the appellants was that the 
" Mathilde," being bound for Liverpool, with 
the wind W.N. W., was about 3^ miles from Port 
Lynas, heading S.S.E., and making towards 
the shore in order to take a pilot on board, when 
she observed the pilot schooner No. 7 about 
two points on her starboard bow, and about half 
a mile oflf, heading about N., and coming in our 
direction, that the barque luflPed up all into the 
wind, but the schooner, continuing to approach 
without any alteration of her course, attempted 
to cross the bows of the barque, and came into 
collision with her. On behalf of the respondents 
it was contended that the barque was heading 
S.S.W., and the pilot-boat was on the port 
tack, heading N.N.E., with the wind N.W., so 
that the two vessels were meeting end on, and 
that the collision was caused by the barque star- 
boarding and not luffing up until too late. 

His Lordship refused to reverse the decision 
of the Court below, and dismissed the appeal 
with costs.* 



CHANCERY DIVISION. 

(Before Sir Kiohabd Malihs, V.C) 

November 13th, 1875. 

ECCLES V, ECCLES. 

There being j^ this case a decision had been made by a 
Court formed Oounty Court Judge against which one of the 

♦ See the Times, November 11th, 1876. 
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parties was desirous of appealing^ but a diffi- w^der section 
culty had arisen in this respect, that by the Supreme Court 
County Courts Amendment Act, 1875 (38 & ^/ ^"^if,^*'^^ 

, , ^otf 1873, yW 

39 Vict., c. 50, 8. 6), it was provided that every the hearing of 
appeal should be brought within eight days ''S'ScoZts, 
after the decision should have been nade, " by ^^^^ ^^^ 
motion to the Court to which such appeal lies. Amendment 
instead of by special case, and if the Court to ^<'^.i?76, 

•^ * requiring that 

which such appeal lies be not then sitting, such the appeal 
motion may be made before any Judge of a '^^^ he bright 
Superior Court sitting in Chambers." By the ^'^tUn eight 
Supreme Court of Judicature Act, 1873, section h^ore\^udge 
45, appeals from County Courts were directed ^j[ Chambers, 
to be heard before a Divisional Court, but no Chancellor 
8uch Court was now sitting. {ZVJi:^ 

Northy therefore, now moved that, as the wider the 

A- n T ijT_ j."i/» circumstances 

time tor appealmg would nave run out before y^,^t^crfi« 
there was a Court before which the appeal could ^^ring the 

appeal in 

be heard, the Vice-Chancellor would make an Court, and 
order extending the time for appeal, or if that ^^^/^ *^the 
was informal, then that an order might be made County Court 

XT- J. I* J • • • xv Judge, unless 

m the nature oi an order nw reversmg the ^^^ J^ the 
decision of the County Court Judge, unless contrary 
cause should be shewn to the contrary within a shewn within 
specified time. ^ ♦«^'*^^- 

The Vice-Chancellor said that he had not 
heard that any arrangement had yet been made 
for holding a Divisional Court imder the Act, 
and it was certainly necessary to make some 
order to prevent the appellant from losing his 
right of appeal. As the Act provided that a 
motion might be made before any Judge of a 
superior Court at Chambers, when the Divi- 
sional Court was not sitting, he thought he wa& 
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justified in hearing the motion in Court, and 
under the circumstances he considered the best 
order he could make would be to reverse the 
order of the Coimty Court Judge, unless cause 
be shown to the contrary before the Vice-Chan 
cdlor or a Diyisional Court within one month 
or such further time as the Court may aUow."^ 




COMMON PLEAS DIVISION. 

(Bittings in Banco, before Lord Chief Justice Coleridob,. 
Mr. Justice Grotb, and Mr. Justice Asohibiu).) 
Novemb$r 16t^, 1875. 

REGISTRATION CASES. 

ASHWORTH AND OTHERS, APPELLANTS, V. HOPPER, 

RESPONDENT. 

fh^^dm^* ^^^^i Q*^*' appeai^^ for the appellants;. 
appeal under Edwards, Q.C, appeared for the respondent. 
*Uonof\^^ This was an appeal from the decision of the 
Supreme Court Revising Barrister for North East Lancashire. 
Act, 1873,"'^^ The question at issue between the parties turned 
from a decision ^ ^^^ ^^ construction of a deed of indenture, 

of the Court of ^ -i i i i -i i 

Common Fleas The appellants contended that the deed was 

^appMl"^ a trust deed which conveyed to the cestuis que 

from a trustent (of whom there were 34) full quali ca- 

Barri^er. tions to be placed upon the list of voters under 

section 74 of the Registration Act (6 Vict., c. 

18). 

. • The respondent, on the other hand, argued 

that the object of the deed, no doubt, was to 

create a number of votes cheaply in the way 

suggested by the appellants, but that it failed to 

* See the Weekly Notes, Noyember 20th, 1875. 
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do 80 ; because as by it the trustees have an 
absolute right of sale of the whole or of any pEirt 
or parts of the estates of the cestuis que tncstent, 
they can divest themselves of all estate^ and 
therefore the estates of the cestuis que trustent are 
not freehold estates^ which is necessary as a 
qualifieation. 

Their Lordships gave judgment for the 
appellants^ and reversed the judgment of the 
EevisiBg Barrister. . 

EdwardSy Q.C,y applied to the Court for 
leave to appeal under the 45th section of the 
Supreme Court of Judicature Act, 1873. 

The Lord Chief Justice said that prior to 
the Judicature Act the decisions of the Court 
of Common Pleas were made final by Act of 
Parliament, and that unless Mr. Edwards could 
show that the Act making their decisions final 
was repealed by the Judicature Act, he did not 
think that they could give leave to appeal — 
particularly as, if that section did repeal that 
Act and gave a power of appeal, the House of 
Commons had in effect submitted its franchise 
to the House of Lords. 

Leave was, however, given to Mr. Edwards to 
mention the subject again when he should have 
had an opportunity of going more deeply into 
it.* 



• See the Times, November 17th, 1875. 
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Thejurisdie* 
tion of a Vice- 
Chancellor to 
hear an 
appeal from a 
County Court 
in a Chancery 
8uit is now 
taken away, 
and he cannot 
take steps for 
the formation 
of a Divisional 
Court to hear 
the appeal. 




Chancery Division. 

(Before the Master of the Rolls.) 

November 24M, 1876. 

• 

AMIES fJ. CLARK. 

The County Court Judge had decreed specific 
performance of a contract to convey some pro- 
perty. The defendant was minded to appeal, 
and on the 16th inst. Mr. Justice Lush at 
Chambers made an order allowing the defen- 
dant liberty to appeal to the proper Divisional 
Court, when constituted,and staying proceedings 
under the decree for a week. The week having 
expired, and no Divisional Court having been 
constituted, the defendant applied to Mr. Justice 
Lush for a further stay of proceedings, and the 
application was granted, but for two days only. 
By section 6 of the County Courts Act, 1875, 
appeals from County Courts must be made 
within eight days by motion to the Court to 
which the appeal lies — i.e.^ the non-existent 
Divisional Court ; though if such Court be not 
sitting, the application maybe made to a Judge 
at Chambers, as it was in the present instance. 
The defendant in this extremity applied to 
Vice-Chancellor Malins ; but his Lordship re- 
minded him that his jurisdiction to hear appeals 
in such County Court matters had been taken 
away by recent legislation, and suggested that 
his counsel should mention the matter to the 
Master of the Rolls. Accordingly at the 
sitting of the Court this morning, 

E, W, Byrne, for the defendant, stated the 
case to his Lordship, referring to the griev- 
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ance to his client of a Diyisional Court not 
being constituted. 

His Lordship said he could not help the 
defendant, for he had no power to take steps to 
form,and it was not his duty to hold, a Divisional 
Court ; and, moreover, he meant to sit in the 
Court of Appeal as soon as he had heard the 
remaining causes in his list. 

The learned Counsel applied to the Common 
Pleas Division later in the day, but the learned 
Judges were of opinion that they had not juris- 
diction to stay proceedings until a Divisional 
Court shoidd have been constituted, inasmuch 
as they were not the Court to which the appeal 
lay, and they suggested a renewal of the appli- 
cation to the Judge at Chambers.* 



* Seethe Times, November 25th, 1875; and the JTeeklif 
Notesy NoTember 27th, as to the decision of Sir R. Malins, 
V.C. The Weekly Notes says that V.C. Malins extended 
the time for a fortnight longer. 

" An important Rule has been just issued as to the con- 
stitution of Courts for the determination of appeals from 
inferior Courts, that, in order to constitute Divisional 
Courts for the purpose of determining such appeals, 
each Division of the High Court shall, before the 1st of 
January next, elect one of the Judges of such Division to 
act for a year, and bo from year to year ; and any two or 
more of the Judges so selected shall constitute a Divisional 
Court for the purpose of such business, though any other 
Judge may, by arrangement with any of the Judges selected, 
act for any such Judge in any particular case, or on any 
particular day. And the Judges so selected shaU make 
such arrangements as they shall think fit, as to the manner 
in which applications shall be made to them in Court 
or at Chambers on appeals from the County Courts, imder 
the Coimty Court Act of last Session." — (Times, December 
14th, 1875.) 
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SECTION 50.* 
(Aeio discharging Orders made at Chambers,) 

Supreme Court op Judicature. 

High Court of Justice. — Queen's Bekoh 

Division. 

November Stk, 1876. 
DE LA QUESTA V. MARTIKBZ. 

A Judge at This was a motion under the new procedure.t 

ordered that defendant, inotioc harving been giv^n to the 
evJencTs^uid Other side ; J» C. Mathew showed cause for the 

be taken before rflaintiff. 

a Mastery mi • • i 

although the The motion was to rescind an ord^ (of Mr. 

TJI^lwnfoT^^^^^ Bramwbll made at Chambers. The 
trial in a action was to recoTor £49. 18s. 6d., and the 
th^fnetanlllf^^^^^^^T^^} by ordoT of a Master, had got the 
the defendant, ^ase Sent down to a Coimty Court. On this 

The Court •' 

refused to the plaintiff applied to Mr. Baron Bra3AWEI.l 
Ju^eVarder ^ ^*^® *^® plaintiff's evidence taken before a 
on motion Master, and Mr. Baron Bramweix made asn 

under the new , x ^r j. ir x 

procedure Order to that eneot. 

(Order Lin,) LevM contended that only the defendant 
could apply io send the case to a County Court ; 
that that had been done, and that Mr. Baron 
BnAMWELL had no jurisdiction after that over 
the action on the implication of the plaintiff. 

The Court refused to rescind ihe Judge's 
order.t 

* See Charley's " Judicature Acts," p. 112. 

t See ib.y p. 506, et seg. 

X See the Titnes^ November 9th, 1876. 
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SECTION 51 * 

{Af the request^ the LordChtmcelloraJudgeof 
the Court of Aj^peal may oat as an A44Uioml 
Judge of any Division of the Hi^ VourL) 



Supreme Court of Judicature. 
Court of Appeal, Linooln's-Inn, 

(Before Lord Jugtice James and Lord Justice Mslxish.) 

November 6th, 1878. 

In lie WALTON. 

In this case, whi^ wbb « lunatic petition, a Ja^nes and 

TUT 77* 1\ 

curious question arose as to the powers of the x.S.^, 'having 
Judges of the Court of Appeal. The order '»»i'o«;<?rto 

asked for was one which, according to the old petitions in 
practice, would have been made " in Chancery " f "^'^^^ 
as well as " in Lunacy." Such orders were Additional 
formerly made nearly every week by the Lords chamery 
Justices, as they possessed a jurisdiction both in ^^^^^'^ M 
Chancery and in Lunacy. Under the Judicature making such 
Aots the jurisdiction of the Court of Chancery ^^^^*- 
is tranfiferred to the Chancery Division of the 
High Court of Justice; but the jurisdiction in 
Lunacy, which was possessed by the Lords 
Justices James and Hellish at the time when 
the Judicature Acts came into operation, is by 
section 7 of the Act of 1875 expressly preserved 
to them so long as they continue to be Judges 
of the Court of Appeal, and are entrusted by 
Her Majesty's sign manual with the care of 
lunatics. Under these circumstances, 

* See Charley's " Judicature Acts," p. 114. 
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Their Lordships held that as they are not 
Judges of the Chancery Division they could not 
make the order asked for. To remedy this evil 
they intend to ask the Lord Chancellor to ap- 
point them to be Additional Judges of the 
Chancery Division of the High Court, under 
the power given to him by section 51 of the 
Supreme Court of Judicature Act, 1873. 

The hearing of the application was therefore 
adjourned. 

Bilton and Mellor were the counsel in the 
case.* 



Court of Appeal, Lincoln's-Inn. 

(Before Lord Justice James and Lord Justice Mellish.) 

November IZth^ 1875. 

This morning, Lord Justice James said that 
the difficulty which arose in re Walton had been 
mentioned to the Lord Chancellor, and, in 
order to remove it, he had, under the power 
given to him by section 51 of the Act of 1873, 
appointed Lords Justices James and Mellish 
to be Additional Judges of the Chancery 
Division for this purpose.! 



* See the Times, NoYember 8th, 1876. 
t Ib,y November 16th, 1876. 
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SECTION 57.* 
{Power to direct Trial before Official Beferees.) 

Supreme Coubt of Judicature. 

High Court of Justice. — Exchequer 

Division. 

Third Divisional Court. 

(Sittmgfl at Nisi Frius before Mr. Baron Huddlestonb and a 

Special Jury.) 

November 9<A, 1876. 

MILES V, DUNCOMBE. 

This was an aotion for an alleged breach of 
agreement with regard to the exchange of certain In an action 

I J involving! a 

AailClS. question of 

Mr, Serjeant Rohinson and Qraham were acco^^^, 
counsel for the plaintiff; -Day, Q.C^., and (Huddieeton, 
Finder counsel for the defendant. B,j mggeated 

a reference to 

The plaintiff was Mr. Richard Miles, a farmer, an official 

. 'J VI J. • "D 1 • 1 referee : but at 

ownmg considerable property in J3uckingham- ^;j^ request of 
shire, and the defendant was Sir Philip Dun- Counsel, 
combe, whose estate adjoined. In March, 1873, verdict for 
after much neffotiation, thev entered into an ^^P^^^^^ffy 

° . subject to a 

agreement for an exchange of portions of land, special case. 
and in consequence of delay in giving possession 
of a farm the plaintiff was put to certain ex- 
penses, the amount of which he sought to recover. 

At the conclusion of Mr. Serjeant Bobimon's 
opening, 

Mr. Baron Huddlestone said he thought that 
as it was a matter of account, it might be a case 
for an Official Heferee. 

Dat/y Q.C., suggested an agricultural assessor. 

Mr. Baron Huddlestone said that the Lord 

* See Charley's »* Judicature Acts/' p. 120. The Official 
Referees are Mr. James Anderson, Q.C., Mr. G. M. Dowde- 
swell, Q.C., Mr. C. M. Eoupell, and Mr. H. W. Verey. They 
are to enter on office after the Spring Cii€>m\A. 
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Chancellor and the Chiefs of Divisions met 
yesterday to consider how many <^cial refe« 
rees should be appointed. 

Day, Q.C.f thought it would be better to 
agree to a special case. 

After some discussion, it was arranged that 
there should be a yerdict for the plaintiff, sub- 
ject to a special case. 

Mr. Baron Huddlestone said the case was 
one in which he thought, imder the new system, 
he should abstain from giving judgment. 

Dai/f Q*C,j observed that it would be better to 
proceed under the old and " improved " system, 
which they all imderstood. 

Mr. Baron Huddlbstone replied that they 
ought to get into harness under the new system 
as soon as possible. He thought it would work 
exceedingly well when they got into it. 

A verdict for the plaintiff, subject to a special 
case, was then entered.*' 



SECTION 87.t 
{Solicitors of the Supreme Court,X) 

Supreme Court of Judicature. 
High Court of Justice. — Queen's 

Bench Division. 

(Before the Loild Chief Justice, Mr. Justice Mellob, 

and Mr. Justice Quain.) 

November 9rdf 1876. 

In the matter of a solicitor of the supreme 

COURT. 

Form of Stf/tUm moved on the part of an Attorney, 

striking a ■ 

♦ See the Times, Nov. 10th, 1876. 
t See Charley's « Judicature Acts," pp. 166, 229. 
\ See, also, icction 14 of the Supreme Court of Judica- 
ture Act, 1876. 
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now a Solicitor of the Supreme Court, to strike Solicitor off 

him off the Bolls at his own request. 2%^ Supreme 

The Court, however, raised a difficulty that 9^"*:^ ^f 

*" Judicature 

the application related to the BoUs of the does not exist. 
Supreme Court of Judicature, whereas this was ^^ j*Jf ''^^^ 

* ' « name, 

only a Division of the High Court of Justice, 
and had now no ^ EoS. '' ait all beloDging to it. 

The learned Counsel cited various sections in 
the Judicature Acts to the effect that Attorneys 
are now to be " SoHdtors of the Supreme Court" 
and subject to the same regulations, so far as 
circumstances will permit, as the Attorneys were 
before the Act. 

The Court, however, pointed out that, before 
the Act, each Court had a Boll of Attorneys of 
its own. 

The learned Counsel urged that they were 
now Solicitors of the Supreme Court, but 

The Lord Chief Justice and Mr. Justice 
QuAiN observed that the Supreme Court does 
not really exist — that is, does not .practically 
exist— as it is never to sit, and is not intended 
to sit, but is merely a name. The Judges here 
were only a Divisional Tribunal, and had no 
Boll of Attorneys at all. 

The learned Counsel relied on section 14 of 
the Act of 1876, providing that the Master of 
the Bolls and the Chiefs of the three Courts of 
Common Law might make regulations to adapt 
the enactments as to Attorneys ; but as to this 

The Lord Chief Justice observed : — The 
obvious answer is that no such regulations have 
been made.* 

♦ Regulations hud, liowovcr, been made on the day pre- 
vious. They will be found at p. 701 of the second edition o£ 
Charley's "Judicature Acts." 



62 SUPREMB COUBT OF JUDICATURB ACT, 1873. 

The learned Counsel urged that the Act 
provides that the Court shall exercise the same 
jurisdiction as the old Courts, but 

The Lord Chief Justice said: — There is 
no Roll of the Supreme Court here, and the 
applicant is not a Solicitor of this Divisional 
Court, but of the Supreme Court, whose Boll is 
not here, neither is there any B.0II of this Division. 
All we can do is to accede to your application 
so far as we can — that, so far as we can deter- 
mine it, we are willing that the applicant's name' 
shall be struck off the Roll of the SupremeCourt. * 

Queen's Bench Division. 

(Before the Lord Chief Justice, Mr. Justice Mbllor, and 

Mr. Justice Qu ain. ) 

November 8^A, 1876. 

Ex parte thorpe. 
Murray moved on behalf of Thorpe for a 

rule nisi calling on a Solicitor to show cause 

why he should not be struck off the Rolls. 

The Lord Chief Justice. — The only Roll 
is the Roll of the Supreme Court. 

Murray. — I will move to strike him off the 
Roll of this Court, if there is a Roll, or I will 
move for the Solicitor to answer the affidavit on 
which I move. 

The Lord Chief Justice. — Take the latter 
course. 

Murray then read the affidavit, but men- 
tioned to the Court that it had been sworn 
in the Court of Queen's Bench. 

The Lord Chief Justice. — Tour affidavit 
must be re-sworn in this Court. Subject to that, 
you may take a rule.f 

* See the Times, Nov. 4th, 1875. 
f Id., Nov, 9th, 1876, 



REPORTS OF CASES. 63 



Common Pleas Division. 

(Sittings in Bancoy before Lord Chief Justice Golebidoe, 

Mr. Justice Gboye, and Mr. Justice Abchibald.) 

November lOth, 1875. 

In the matter of J. 0. Martin & J. Martin, 

Solicitors. 

In the case Murray had obtamed, in Trinity 
Term last^ a rule to strike the above-mentioned 
persons, who were Attorneys, off the Bolls. 

Sidney Sastings^ for J. C. Martin. 

Soil, for J. Martin. 

Murray, for the Incorporated Law Society. 

The Court, without calling on Murray, 
said they were of opinion that three distinct 
cases of appropriation of clients* money to their 
own use had been proved against the Solicitors, 
and that undoubtedly they must at once cease 
to be oflBlcers of the Court. But there was some 
difficulty about the form of the order, for there 
was no longer a Court of Common Pleas with 
a Roll of Attorneys. 

Murray, — The matter was pending when the 
Supreme Court of Judicature Act, 1873, came 
into operation ; and by section 22 of that Act, 
all pending business, so far as relates to the form 
and manner of procedure, may, if the Court 
think fit, be continued and concluded in the 
same maimer as it would have been continued 
and concluded in the respective courts from 
which it shall have been transferred. He also 
referred to section 87. 

Lord Coleridge, C.J. — What were our 
powers under the old procedure ? All we could 
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do was to strike an Attorney off the Roll of our 
own Court. But now this Divisional Court has 
no E>oll. And our purpose is to prevent these 
gentlein^i from continuing SolicitcKrs of the 
Supreme Court. If the matter be continued 
tLBder the old proeedure we can only order the 
name to be struck off the old Roll of the Court 
of Common Pleas. But imder the new procedure 
this. Divisional Court can exercise all or any 
part of the jurisdiction of the High Court of 
Justice. We will defer judg^nent till to-morrow 
morning, and in the meantime we will consult 
with oar brethren of the other Divisional Courts . 



Common Pleas Division. 

(Sittings in Banco, before Lord Chief Justice Coleridge, 

Mr. Justice Grove, and Mr. Justice Archibald.) 

November llth, 1876. 

In the matter o/iamiis e. martin and 

JAMES MARTIN, SOLICITORS. 

The LoRi> Chief Justice now delivered the 
judgmeuit of the Court. It appeared from the 
facts, he said, that Mr. J. C. Martin was an 
Attorney, residing at Deal, in Kent, and that 
James Martin, his son, was also an Attorney in 
Kent, but residing at Sandwich. They were 
either in partnership together, or the son was 
the representative of the father and discharged 
for the father's benefit, under certain arrange- 
ments, such business of the two as arose at 
Sandwich. An account was opened at the 
bank in Sandwich in the name of the father, in 
which all moneys received by the son for their 
common business were paid. Both had powers 
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of drawing, though this power was chiefly 
exercised by the son, but it was the father's 
account, and he also had power. It appeared 
that at Sandwich there was a Benefit Building 
Society, of which one Charles Baker, who made 
the application in this case, was secretary. The 
society was, as its name purported, for the 
benefit of persons with limited means, and the 
funds of the society and its afiairs became, of 
necessity, very much entrusted to the hands of 
Mr. Martin. If, said his Lordship, in any case 
absolute integrity is the duty of an Attorney 
to his client, in this case peculiarly, though not 
more than in others, it was the duty of the 
Attorney to deal in the fairest, most upright, 
and honourable manner with the fands of this 
society. These being the facts, application has 
been made to the Court in respect of three 
distinct transactions, the broad result of them 
being that into the hands of the two had passed 
a sum of £1,000 belonging to the society, which 
in point of truth and of fact, they had since 
embezzled. His Lordship then, after going 
minutely into the facts of each transaction, said 
he conceive^ it to be the bounden duty of the 
Court, when it was proved that an Attorney had 
abused and misemployed for purposes of fraud 
and dishonesty a character in which he had 
been originally clothed by the Court itself, to 
take that character away. The proper and safe 
form of order which the Court would make 
would be this, viz. : Order that the names of 
these two persons should be struck off the exist- 
ing Rolls of Attorneys now in the cuatoA.^ oi^iJaa 
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Master of the EoUs; and further order that, 
if a register of Solicitors of the Supreme Court 
has been formed under the Judicature Acts, 
1873, 1875, then that their names be struck 
off such register ; and if there be no such 
register, that their names should not be entered 
on it when formed, and that notice of tliis order 
be given to the Master of the Eolls.* 

Exchequer Division. 

(Sittings in BancOy before the Lord Chief Bakon, Baron 

Bramwell, and Baron Cleasby.) 

December A:th, 1876. 

In the matter of a solicitor. 

Murray moved for a rule to show cause 
why a Solicitor should not be struck off the 
Bolls. He moving on an affidavit stating that 
the Solicitor in question had been convicted of 
stealing £50 from his employer, and sentenced 
by the magistrates to four months' imprison- 
ment, with hard labour. 

The Lord Chief Baron said: You are 
entitled clearly to your rule. The only diffi- 
culty is as to the form. 

Murray observed the practice in the Common 
Pleas was to draw up the rule to stri^je the name 
off all existing rolls — off the Boll of the 
Supreme Court, if it existed — and the name not 
to be entered in any future list that might be 
made up. 

The Lord Chief Baron.— Very well. The 
rule may be so drawn up.f 

* Seethe Times, November 10th, 1875; lb., November 
12tli, 1876; Weekly JReporter, December 11th, 1876 ; Notes 
of Cases, November 13th, 1876. 
I t See the Ttrnw, December 4th, 1876. 
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Chancery Division. 

(Before the Master of the Rollr.) 
Leeember 16^A, 1875. 

In Re Toller, 

This was an application on behalf of Mr. Terms of 
Charles George Toller, a London Proctor, who t^ltorl'^ "" 
had not availed himself of the provisions of the Solicitor. 
Act 20 & 21 Vict., c. 77, s. 43 (enabling Proctors 
to be admitted as Attorneys and Solicitors), 
calling on the Registrar of Solicitors to show 
cause why he should not grant his certificate 
to the applicant for the current year, with the 
object of having it decided whether the appli- 
cant was, by virtue of section 87 of the Judi- 
cature Act, 1873, entitled to practise as a 
Solicitor of the Supreme Court without having 
been admitted as a Solicitor. 

W, G. F. Phillimore for the application. 

Cookaony contra. 

The Master of the Eolls was of opinion 
that the applicant was entitled to be admitted as 
a Solicitor of the Supreme Court, without pay- 
ment of £25, by virtue of the exemption from • 
duty contained in the Stamp Act, 1870, tit. 
"Admission;" and that he would not be 
entitled to his certificate until he had been so 
admitted. If he merely continued to take out 
his Proctor's certificate he would be entitled to 
be called a Solicitor of the Supreme Court, but 
what his privileges with regard to practising 
would be in that event his Iiordship declined to 
determine.* 

♦ See the Weekly Notes, December 25th, W5, «iA Note* 
of Oases oi the same date. 
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SECTION 4 * 

Supreme Court of Judicature. 
Court of Appeal, Lincoln's Inn. 

(Before Lords Justices James, Mellish and Bagqallay, 

and Mr. Justice Brett.) 

December Ibthj 1875. 

FISHER V. THE VAL DE TRAVERS ASPHALTE 

PAVING COMPANY. 

An Jud eof ^ ^^ ^^^® ^ question which has been much 
the High mooted of late — viz., as to the power of a Judge 
^jZti^Lhois of one of the Divisions of the High Court of 
also a member Justice to sit in the Court of Appeal upon 
of Appeal can the hearing of an appeal from an order made by 
8\t on appeal ^^ Division of which he is a member, even 

from any de" ' 

eiaion in though he was not present upon the making of 
^tfa^part. *^® Order appealed from, arose for direct decision . 
Section 4 of the Supreme Court of Judicature Act, 
1875, gives the Lord Chancellor power to request 
the attendance of an additional Judge, from any 
one or more of the Common Law Divisions, at 
the sittings of the Court of Appeal, and that 
a Judge, to be selected by the Division from 
which his attendance is requested, shall attend 
accordingly. Then there is this proviso : — " No 

♦ See Charley's *' Judicature Acts," p. 198-207, where a 
history of the clause is given. 
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Judge of the said Court of Appeal shall sit as 
a Judge on the hearing of an appeal from any 
judgment or order made by himself, or by any 
Divisional Court of the High Court of which 
he was and is a member." Section 40 of the 
Supreme Court of Judicature Act of 1873 pro- 
vides that a ** Divisional Court " shall be con- 
stituted by two or three, and no more, of the 
Judges of the High Court. 

Philbrick, Q.C, applied ex parte, on behalf 
of the defendants in this case, by way of ap- 
peal from an order recently made by a Divi- 
sional Court, composed of Judges of the Com- 
mon Pleas Division, refusing a rule niaiSov a 
new trial. 

Inasmuch as Mr. Justice Brett, who was sit- 
ting in the Court of Appeal to-day, is a mem- 
ber of the Common Pleas Division, though he 
was not present when the order appealed from 
was nrade, the question of the proper construc- 
tion of thfe above proviso became material. 

Lord Justice Mellish observed that some 
mistake must have been made in the wording 
of the proviso. It was difficult to say what the 
words " and is " could mean. To make sense 
of the clause, either those words must be re- 
jected or "Divisional Court" must be construed 
to mean ** Division." The former alternative was 
in accordance with good sense ; for what could 
it signify that a Judge was a member of the 
Division if he had not taken part in the deci- 
sion appealed from ? The proviso was not in- 
tended to disqualify a Judge of a Division from 
sitting on an appeal from an oxdex oi ^T>Ysi\- 
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Court of Judicature Act, 1875, Appendix A, 
part 2, section 4. The plaintiff had accordingly 
endorsed her writ with a claim for administra- 
tion, and also with a claim to establish her title 
to the land, and he therefore now applied for 
leave to join these causes of action. 

The Viob-Chancellob considered that an 
action to establish title .to land was an action 
for the recovery of land, so as to require the 
leave of the Court under Order XVII., Rule 2, 
for its joinder with another cause of action. 
As the gifts in this will went together, though 
the construction might be different, he thought 
the proposed course the proper one, and gave 
leave accordingly.* 



• - - - • 



* See the Weekly Notes, December 4th, 1875 : Times, 
November 25th, 1876; and Law Times, December 18th, 
1876. 
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SECTION 9.* 
(London Court of Bankruptcy not to be trans- 
ferred to the High Court of Justice) 
Court of Bankruptcy. 

(Before Mr. Registrab Murray, sitting as Chief Judge.). 

November 2^tk, 1876. 

In lie ALEXANDER COLLIE AND COMPANY. 

This case was brought before the Court this Thejurisdic- 
moming upon an application by the trustee to court of Bank- 
restrain an action commenced against him by ruptcj/ to re- 
Mr. Palin, a cloth manufacturer, carrying on brought 
business in Moseley Street, Manchester. It f5'«*«»^ . 

•' ' trustees m 

would appear that on the 6th of April last Mr. Bankruptcy is 
Palin received an order from Messrs. Collie for "tXpre^ 
2,000 pieces of grey shirtings, of certain dimen- Court of 

Judicature 

sions, at 8s. 4^d. per piece. One thousand pieces^cf, 1873, 
were delivered on the 29th of May, and 1,000 ''i^, ^4, . 

•'' # ' suosect. 0. 

on the 9th of Jime, to the debtors. Messrs. 
Collie rejected 340 of the pieces as ngt being 
according to the order, and Mr. Palin assented to, 
the rejection, and afterwards Messrs. Collie be" 
oame bankrupt. The trustee took possession of 
the 340 pieces as part of the property of the 
bankrupts, and Mr. Palin had since com- 
menced an action in the High Court of 
Justice to recover the shirtings and damages for 
the detention. Another action, brought under 
similar circumstances by another creditor, 
against the trustee was also pending, and the 
Court was asked to restrain the second action too. 
Linklater appeared for the trustee in support 
of the application. 

• SoeCharle/s " Judicature Acts," p. 218. 
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Finlay Knight, for the plaintiffs in the 
actions, raised the objection that, having regard 
to the terms of the 24th section, 5th sub-sec- 
tion, of the Supreme Court of Judicature Act, 
1873, the Court had no longer jurisdiction to 
restrain an action brought against a trustee 
under a bankruptcy, and contended that even if 
the jurisdiction remained, the Court would not 
exercise it in a case of this description. 
After hearing Linklater in reply, 
His Honour held that, having regard to 
the provisions of the 72nd section of the Bank- 
ruptcy Act, and the decisions imder it, thi& 
Court was the proper tribunal to deal with a 
case of t^s nature, and that the right course 
for the respondents to have taken was to have 
applied to this Court to decide the question be- 
tween themselves and the trustee. It was clear 
that, imder the 9th section of the Amendment 
Act of 1875, the jurisdiction of this Court re- 
mained unaffected ; and the 24th section, 6th 
sub-section, of the Act of 1873 did not apply to 
this particular case. The goods had been taken 
possession of by the trustee as part of the pro- 
perty of the bankrupts, and that seemed to 
bring the matter within the 72nd section of 
the Bankruptcy Act. He thought the trustee 
was entitled to an injunction restraining 
the actions, but upon an undertaking to 
accept service of notice of any application in 
the case to be made in this Court supported by 
affidavit.* 



\ 



* See the I'u/ics, Novoinbcr 2oth, 1875. 
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SECTION 10 * 

{Amendment of the Law as to the rights of 
secured and unsecured creditors, whose assets^ 
in the winding up of Companies, may prove 
insufficient,) 

Supreme Court of Judicature. 
High Court of Justice. — Chancery Division. 

(Before the Master of the Rolls.) 
November Zrd^ 1875. 

re the phcenix bessemer steel company 

(limited). 

This was a motion in the winding up under The creditors 
supervision of the Phoenix Bessemer Steel Com- %}^ hoid^^^^ 
pany (Limited), for an order that the liquida- securities, and 

«, 'TIT TT. '^hose claims 

tors 01 the company might be directed to admit jiave been 
the debt or claim of the Sheffield Banking «*^^^^^^^^^ *^ 

o a winding up 

Company at the sum of £26,087. 10s. lOd., and before the \st 

to pay dividends thereon to the Sheffield Bank- 1875'^^?^ ^^^ 

ing Company without deducting the value o{^^^^^^^^^ 

securities held by the latter company. fuU amount of 

On the 11th of June, 1875, the Phcenix ^^jr ^*i* 

1 . « without flip- 

Company passed a resolution for winding ducting the 

themselves up voluntarily, and on the 12th of X^^^j/,/^''*^ 

the same month an order was made by the 

Master of the Rolls continuing the winding 

up under the supervision of the Court. 

On the 2Ist of June, 1875, the Sheffield 

Banking Company, who were creditors of the 

Pha3nix Company for the amount mentioned in 

* Sec also 8(^1. 25, subsect. (1) of the Supremo Court of 
Judicature Act, 1873; and see Charley's ''Judicature 
Act8," pp. 38, 220. 
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the notice of motion, and were partly secured by 
holding dock warrants for cargoes of iron the 
property of the Phoenix Company, sent in their 
claim, in pursuance of an advertisement for 
creditors issued by the liquidators of the Phoenix 
Company, for the whole amount of their debt 
The liquidators admitted the correctness of the 
amount claimed by the Sheffield Banking Com- 
pany, but insisted that they were only entitled 
to prove for the balance of their claim after 
deducting the value of the dock warrants. 

JBagshawe, Q.C», and Bushy for the motion. — 
We claim to prove under the old law. Section 
10 of the Supreme Court of Judicature Act,1876, 
has stated what is to happen in the case of the 
administration of a deceased person's estate — 
viz., that the new law is only to take eflfect in the 
case of a person dying after its commencement. 
Similarly the intention is with regard to com- 
panies in liquidation (though not so expressed) 
that the new law is only to apply to windings 
up commenced after the Act had come into 
operation. And we rely on the general prin- 
ciple that statutes are not to be construed retro- 
spectively in the absence of express words to 
that effect. 

Chittf/, Q.C.J and O. C. Price, for the liqui- 
dators of the Phoenix Company. — The object of 
section 10 of the Supreme Court of Judicature 
Act, 1875, is to make the new law operate in 
every case other than that therein excepted — 
viz., the case of a man^s dying before the com- 
mencement of the Act, and his estate being ad- 
ministered after its commencement. This sec- 



REPORTS OF CASES. 76 

tion was originally sub-section 1 of section 25 
of the Supreme Court of Judicature Act, 1873, 
but that sub-section was repealed, and re- 
enacted with some alterations in the shape of 
the section now under discussion. If you 
look at the unrepealed sub-sections of sec- 
tion 25 of the Act of 1873, there is nothing in 
them to say that they are not to apply to rights 
and liabilities ascertained before the commence- 
ment of that Act, and that Act and this are to 
be read as one. Why, then, should not this 
section have a similar application ? 

Jessel, M.E., without calling for a reply. — 
The first part of the section is clear as to what 
is to happen relatively to the assets of a 
deceased person. Nothing is said as to the case 
of winding up a company, and we therefore 
have to fall back upon the general principle upon 
which alterations in the law are made. Now, 
what is the general pnnciple of law with regard 
to the alteration of the existing rights of persons? 
The general principle of the law is not to inter- 
fere with existing rights — that is, rights which 
have been ascertained and determined. Nothing 
is more reprehensible in legislation than to 
deprive persons of existing rights without com- 
pensation. In the case before me an order had 
been made for winding-up a company imder 
supervision ; the insufficiency of the assets had 
been ascertained, and the creditors' claim had 
been made and admitted before the time fixed 
for the commencement of the Act. If the Act 
is to have the effect contended for by the counsel 
for the liquidators, the result 'wiWbe to fic'ergTCT^ 
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the creditors of what is already known and 
ascertained to be their due. There must be 
clear words in the Act in order to take this 
right away. Now, so far is the section from 
containmg any words of that sort, that the 
scope of it lies the other way. The real reason 
for altering the law was to produce uniformity 
between the rules in bankruptcy and those in 
equity. The only question was, which was the 
better rule ? It was thought wrong that there 
should be a difference between the mode in 
which a man's estate was administered if he 
died insolvent, and that in which it was admi- 
nistered if he became bankrupt. Perhaps the 
rule in equity was the better rule, but con- 
sidering that the greater number of those cases 
arose in commerce, people were thought to be 
mowfammar with the bankruptcy rale, and 
therefore the Legislature adopted it in pre- 
ference to the rule in equity, limiting its 
operation, however, in the administration of a 
deceased person's estate, to the case of persons 
dying after the commencement of the Act. 
There is no such limitation in the case of 
winding up a company, yet I do not find words 
in the section sufficiently clear to compel me 
to decide that the position of a company in 
liquidation should not be the same as that of a 
deceased person's estate. Without, therefore, 
saying what my decision would have been if 
this claim had not been admitted before the 
commencement of the Act, I hold that there 
are not in this case sufficient grounds for me to 
decide that the rights of the creditors are 
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interfered with, and in so doing I am guided 
by the words at the end of the section " make 
-such claims," which would not apply to claims 
already made. 

I make an order in the terms of the notice 
of motion.* 



High Court of Justice. — Chancery 

Division. 

(Before the Master of th.e Rolls.) 
November 2oth, 1875. 

In Be JOSEPH suche and co. (limited.) 
The winding up of this company was ordered Section lo of 
to proceed under supervision in January, 1876. ^^Jl'oF^^^'' 
The National Bank^ as creditors, carried in a Judicature 
claim in the winding up, which the liquidators no application 
had neither admitted nor reiected. The assets '^^^^^'^^^^ to 

, PI n 1 Companies 

were msumcient tor the payment of the debt wMck were 
and liabUities. f ff ^J j^' 

Liquidation 

This was a summons on the part of the bank Wore the ut 
for liberty to prove for the full amount of its 1875!^ ^^* 
claim, without making any deduction in respect 
of the value of securities held by them. 

In the Phoenix Bessemer Company's case the 
creditors' claim had been ascertained and 
admitted before the commencement of the Act ; 
in the present case the claim, though sent in 
before the Ist of November, had been neither 
admitted nor rejected. 

WTiitehorney in support of the summons, con- 

♦ See the Late Times ^ December 4th, 1875; B^eekly 
Reporter, November 13tb, 1875 ; and Weekly Notes oniA Note 9^ 
of Cases of the same date. 
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tended that the old rule must be followed, 
by admitting his clients to prove for the full 
amount of their debt, for the section was pro- 
spective, nothing in it being applicable to com- 
panies ordered to be wound up before the com- 
mencement of the Act. 

B, B. Rogers^ for the liquidators, con- 
tended that the new rule — namely, the rule in 
bankruptcy — must prevail ; for the applicants' 
rights had not been ascertained before the 
winding up, and statutes dealing with procedure 
only formed an exception to the general rule 
that legislation is not retrospective unless ex- 
pressed to be so. 

The Master of the Eolls said he abstained 
in the previous case from laying down any 
general rule as to the meaning of section 10, 
and purposely decided the case on the narrowest 
possible ground, because he hoped the opinion 
of the Court of Appeal would be taken on the 
point. And in the present case he might, if 
he thought fit, confine himself to the particular 
circumstances of the case, and decide that the 
old rule applied, on the simple ground 
that the claim was carried in before the com- 
mencement of the Act, But having consulted 
some of the other Judges on the subject, he now 
preferred to decide the case on the general 
ground, that the section was not intended to 
apply to companies which were already in liqui- 
dation at the commencement of the Act. It was 
Q general rule of the Legislature when it took 
away a right of action that previously existed, 
or created a right ol action that did not pre- 
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viously exist, to interfere as Kttle as possible 
with existing rights. It had been said that the 
Judicature Acts constituted a mere code of pro- 
cedure, and so were applicable to all pending 
proceedings ; but he declined to take that view 
of the Acts. In support of that view, he referred 
to several subsections of section 25 of the 
Supreme Court of Judicature Act, 1873, to show 
that most important alterations of the law were 
effected thereby. Then returning to section 10 
of the Act of 1875, he showed that it had no 
application to the case of such companies as were 
already in liquidation, whether the claims of 
creditors had already been admitted or not, and 
decided that the proof was to be admitted for 
the full amoimt.'* 



Chancery Division. 

(Before the Master of the Bolls.) 
December ith, 1875. 

In Re THE Carmarthen Anthracite Coal 

AND Iron Company. 

This was a petition for the winding-up, sub- 
ject to the supervision of the Court, of the above- 
named company. 

jET. Bavey^ Q,C., and Kekewich, for the peti- 
tioners who were creditors on certain bills 
of exchange, on which the company was 
liable. 

Roxburgh, Q.C.y and Owen, for the com- 
pany, supported the petition. 



• See the Times, November 26th, 1876 ; Notes of Gates, 
December 4th, 1875. 
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part of the 
property^ and 
that the trusts 
might be 
carried out 
under diree- 
tion of the 
Court. After 
answer put in 
by the 
trustees^ 
plaintiff 
amended his 
bill, alleging 
mismanage' 
ment by the 
trustees, and 
praying an 
account 
against them 
on the footing 
of wilful 
neglect or 
default, but 
not alleging 
any specijie 
act of neglect 
or default. 
The cause 
catne on on 
replication 
filed, and 
plaintiff then 
asked leave, 
under Order 
XXV J J, Rule 
6 {Judicature 
Act, 1876), to 
amend the bill, 
by alleging 
any such 
spectre act. 
The Vice- 
chancellor 
l^Bacon] gave 
leave on the 
terms that 
plaintiff 
should not go 
into further' 
evidence and 
should pay 
the costs of 
the present 



other since appointed tmsteeSy might be re- 
strained from proceeding with the sale; that 
the trusts might be carried into effect under the 
direction of the Court, and for other relief. 

The defendants answered by stating that the 
estate was practically insolvent, but admitting 
that part of the estate consisted of book debts 
(King, the father, was a charcoal-burner) 
of trifling amount. The plaintiff thereupon 
amended his bill, alleging that the personal 
estate assigned to the trustees, '* and which they 
received, or but for their wilful default might 
have received/' was more than sufficient to 
satisfy the (Jebts, and prayed for an account on 
the footing of wilful neglect and default. 

Kay, Q.C.f and Whitehorne, for the defen- 
dants, asked that all that part of the amended 
bill which alleged and prayed for an account 
on the ground of wilful neglect or default might 
be dismissed with costs, on the ground that for 
an inquiry at the hearing at least one act of 
wilful default ought to have been alleged and 
proved, according to the rule in Sleight v. 
Lawson (3 K. & J. 292), and Massey v. Massey 
(2 J. & H. 728). 

Cottrell then asked that leave might be given, 
under Order XXVII., Eule 6, of the First 
S6hedule to the Supreme Court of Judicature 
Act, 1875, to amend the bill, by alleging 
at least one of the acts of neglect or default, 
which he maintained the plaintiff was able to 
prove, notwithstanding that replication in the 
cause had been filed before the 2nd of November. 

Kay J Q.C.y and Whitehome^ contra. 
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SECTION 11 * 

(Transfer of an action assigned to the wrong 

Division), 

Supreme Court of Judicature. 
High Court of Justice. — Chancery 

Division. 

(Before tlie Master of the Rolls.) 
November 16M. 

HUMPHREYS «?. EDWARDS. 

The plaintiff having commenced a cause of Transfer of 
salvage in the Chancery Division, and marked ^aimge^ ^^ 
it for the Rolls, wrongly 

JEveritt for the defendant, moved ex parte ^iZif^ the 
Hinder subsection 2 of section 11 of the ^^^ , 

ft , . J)tvt8tonj to the 

Supreme Court of Judicature Act, 1875, for a Probau, 
transfer of the cause to the Probate, Divorce ^JZwidv^ 
and Admiralty Division. Division, 

The Master of the Rolls doubted whether 
he ought to make an order wist, subject to cause 
being shown by the other side, or direct notice 
of motion to be served ; and adopted the latter 
course, giving leave to serve short notice of 
motion for to-morrow. His lordship thought 
that Rule 1 of Order LI. did not apply to the 
case, but that Rule 2 did.f 

Chancery Division. 

(Before the Master of the Bolls.) 
November 18M, 1876. 

HUMPHREYS V, EDWARDS. 

The plaintiffs were the crew of the smack 

• See Charle/B "Jadicature Acts," p. 9.23, and Order LI., 
Rule 2, of the Supreme Court of Judicature Act, 1876. 
t See the Notes of Cases^ November 20th, 1876. 

6 
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"Biomp," of Whitstable, and the action wa» 
commenced under the following circumstances : 
' — The British ship " Cadiz *' having sunk off 
Ushant, the Salvage Association employed the 
defendant, Samuel Edwards, of Whitstable, to 
salve the cargo. While performing this service, 
the crew of the " Romp " one night heard cries 
of distress, which proved to come from the 
Royal Mail Steam Packet Company's vessel 
"Boyne,'* which had gone ashore, and they 
saved her crew and passengers, and, aided by 
the smack " A nn Elizabeth," salved the specie 
on bo£urd. The claim in the action was that an 
account might be taken of what was due to the 
plaintiffs for salvage of the cargoes of the 
** Cadiz" and the " Boyne,*' and for distribution 
of the amount found to be due among the 
plaintiffs and other salvors, and that the amount 
due for salvage might be paid into coutt pend- 
ing the trial 

The indorsement on the writ was as follows : 
^^ The plaintiffs desire to have an accoxmt taken 
of what is due for salvage of the cargoes of the 
ship * Boyue ' and the ship * Cadiz,* and for 
distribution of the amount foxmd to be due 
amongst the plaintiffs and other persons entitled 
thereto. The plaintiffs also claim that the 
amount due for salvage may be paid into 
Court pending the suit." 

Everitty for the plaintiffs, in support of the 
motion. 

CaldecoU, for the defendants, contended that 
there was no exclusive jurisdiction in the 
Admiralty Court before the Act in such a 
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matter^ as the action was not brought for sal- 
vage pure and simple, but also for distribution 
of the money that might become payable ; also 
that the order, if made at all, ought not to be 
made at this stage of the proceedings, before 
the Court was fully aware of the real nature of 
the plaintiffs' claims, and when the President of 
the Admiralty Division had not given his con- 
sent to the transfer. 

The Master of the Rolls said the meaning 
of Rule 2 of Order LI. was that the Judg^ 
should decide whether the action ought to be 
transferred to another Division; but there 
should be no actual transfer, unless with the 
consent of the President of the other Division. 
The intention of the rule was to prevent a 
Judge who thought he had not the special 
knowledge required for trying a particular 
action from transferring it without the consent 
of the President of the Division to which it 
was proposed to transfer the action ; in fact, 
that the Judge who was to take the action 
should be consulted, as well as the Judge who 
wanted to transferit. The Rule differed from the 
Act in this important respect, that it left it to the 
judicial discretion of the Judge to say whether he 
will direct a transfer ; whereas the Act (Supreme 
Court of Judicature Act, 1876, section 11) made 
the only cause of transfer to be the fact of the 
action properly belonging to the Division to 
which it was sought to transfer it. The action 
now before him was, in His Lordship's opinion, 
about as ordinary an action for salvage as could 
well be. Neither the old Court oi tj\i»sifc^T^ 
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nor the Courts of Common Law ever had juris- 
diction to entertain such actions. The exclu- 
sive jurisdiction to entertain such actions used 
to be in the Admiralty Court, and must now, if 
it existed anywhere, be in the Admiralty Di- 
vision. This being so, it appeared to his lord- 
ship that if there had been no Rule 2, it would 
have been a proper case for directing a transfer. 
And he had no hesitation in adding that even 
if it were doubtful whether the case was within 
the exclusive jurisdiction of the Admiralty 
Division, he should, as a matter of convenience, 
have exercised the discretion given to him by 
the Rule in directing the transfer.* 



SECTION 12.t 
{Quorum of the Court of Appealin the case of 
Appealsfrom Interlocutory or from Final Orders ) 

Supreme Court of Judicature. 
Court of Appeal — Lincoln's Inn. 

(Before James and Mellish, L. JJ.) 
November ith, 1875. 

ANON. 

JThat are, and In the absence of the Lord Chancellor, their 
f^i^l^!' lordships sat to hear appeal motions, but a diffi- 
appeaUfrom culty at once arose upon the construction of the 
tttlZ'' SupremeCourtof Judicature Act, 1875. Itis pro- 
two Judges of yided by section 12 that every appeal to the Court 
Appeal, of Appeal shall, '* when the subject-matter of the 

appeal is a final order, decree, or judgment, be 

• See the Times, November 19th, 1875; and Weekly Note&^ 
iVoreznber 27th, 1875. 
f See Charley* 8 " Judicature iLcte," ^, 925. 
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heard before not less than three Judges of the 
said Court sitting together, and shall, when the 
subject-matter of the appeal is an interlocutory 
order, decree or judgment, be heard before not 
less than two Judges of the Court sitting 
together." Accordingly, a full paper of ap- 
peal motions from orders made in different 
stages of litigation, as distinguished from final 
decrees solemnly pronoxmced, was set down for 
hearing before the two Lords Justices. 

The first case in the paper was an appeal from 
an order of Vice-Chancellor Bacon refusing to 
make any order upon a summons which asked 
for a declaration that the parties by whom the 
summons was taken out were parties entitled, 
upon the true construction of the will of a 
certain testatrix, to a share of real estate which 
was being administered in a partition suit. 
Upon the matter being opened, their Lordships 
expressed some doubt whether the order ap- 
pealed £rom was not in the nature of a final 
and conclusive decision of the Vice-Chanoellor 
against the claim set up on behalf of the par- 
ties taking out the summons. 

Swamton, Q.C.y (with whom was A. T, 
Watson), sub(nitted that there had been no 
final order m the matter, as the Vice-Chan- 
cellor had not in terms made any declaration 
for or against the parties claiming, but had 
simply given this direction : — " The Judge doth 
not think fit to make any order upon this appli- 
cation, except that the costs be costs in the 
cause," 

A discussion then ensued, m ^^iidci luce. 
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Q.C., North, Everittf and other learned counsel 
took part, upon the question whether the 
Vice-Chancellor's direction was an interlo- 
cutory order within the meaning of sec- 
tion 12, so as to be capable of being heard by 
less than three Judges of Appeal. Upon re- 
ferring to section 12 as to the sittings of the 
Court of Appeal, attention was called to the 
following words, which come in that section 
immediately after those already cited : — " Any 
doubt which may arise as to what decrees, 
orders, or judgments are final and what are 
interlocutory shall be determined by the Court 
of Appeal/* 

Lord Justice Mellish. — ^We are not the 
Court of Appeal, and upon the words which 
have been just referred to I do not see how we 
can settle what are or are not interlocutory 
orders. 

Lord Justice James. — ^It is enough for us to 
say that we are not the proper tribunal to de- 
termine that question, and the cases wiU have 
to stand over for the present, that we may have 
an opportunity of considering with the other 
Judges what are interlocutory matters. His 
Lordship then went through the paper, and, 
having elicited from the several counsel en- 
gaged that in all but two of the cases the 
question raised by the appeal motion was not 
one of simple procedure, but one of substance 
— ^for instance, whether the applicant had been 
rightly retained on the register of shareholders; 
whether shares in a company were, for the pur- 
poses of contribution, to be considered as fully 
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paid up ; in what manner a deficient fund was, 
under a winding-up, to be distributed among 
the several persons entitled ; whether an official 
liquidator was personally liable for costs to his 
former Solicitor, &c., — directed that these mo- 
tions should stand over for hearing before the 
full Court of Appeal. 

Their Lordships then disposed of two purely 
and unquestionably interlocutory motions re- 
lating to the appointment of receivers.* 



SECTION 14.t 

(Amendment of section 87 of the Supreme Court 
of Judicature Act, 1873, as to Solicitors of the 

Supreme Court) 



See Section 87 of the Supreme Court of Judi- 
cature Act, 1873, and the cases cited under it.J 



* See the Times, November 5th, 1876. 

On Nov. 10th, Lord Justice James, sitting in the full 
Court of Appeal, said that, without at present settling the 
question of what were interlocutory orders, all summonses 
winding-up, or administration proceedings, which finally 
settled the rights of parties, whether under a winding-up 
or in administration proceedings, would be heard by the full 
Court of Appeal. — Timesy Nov. 11th, 1876. 

"f See Charley's " Judicature Acts," p. 229. 

J P. 60, supra. 
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THE FIRST SCHEDULE. 



ORDER II. 
Rule 4.* 



(Leave is neceBuary for the service of a writ of 
summons out of the Jurisdiction.) 

Supreme Court of Judicature. 
High Court of Justice. — Chancery 

Division. 

(Before Sir Charles Hall, V.C.) 
December Zrd, 1876. 

YOUNG V. BKASSEY. 

An appiica- S. Dickinson applied for leave under Order 
to*8efve a ^rit !!•> Hule 4, of the Supreme Court of Judica- 
of sumnuma lyj^Q j^q^ 1875, to issue the writ, in an intended 

out of the . ' , «,..,.. rrn 

Jurisdiction action, lor service out 01 the jurisdiction. The 
^^te^lwan ^^^^^it in support was intituled in the action. 
affidavit; and The ViCE CHANCELLOR said that he had had 
giving leave occasion to consider what course ought to be 
should also adopted in cases in which a defendant was out 
service of the of the jurisdiction, and he had come to the con- 

^Zn^M^) ^1^^^^ *^^* *^®^® should be an affidavit in sup- 
andfor the port of an application to serve the defendant 
^^uMtwn (if ^^* of the jurisdiction, and that the order giving 
any applied the leave to serve out of the jurisdiction might 
and should also provide for service of the inter- 
rogatories, if interrogatories should be filed, 
and also for the issuing of an injunction, when 
an injunction was asked for and applied for ex 
parte ; the order as regarded the interrogatories 

• See Charley's Judicature Acts," p. 279. 
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and injunction being expressed to come into 
. operation from and after the issuing of the writ; 
as regarded the injunction the order directing 
that the injunction issue from and after the 
issuing of the writ. By the adoption of this 
course the expense of several applications would 
be avoided, and where an injunction was re- 
quired without delay, the delay consequent 
upon deferring the application for the injunction 
until the writ had been actually issued pursuant 
to leave given would be avoided. In the case 
of such injimctions the affidavit should of course 
go to the merits sufficiently to entitle the plain- 
tiff to the injunction. As to the affidavit being 
intituled in a non-existing action, it must have 
been intended that the Court would actupon such 
an affidavit, and the Vice-Chancellor added 
that higher authorities considered that a depo- 
nent could be indicted for perjury upon any affi- 
davit, but he the (Vice-Chancellor) thought 
it desirable that the affidavit should be intituled 
in the matter of the Judicature Acts as well as 
in the action. 

8. Dickinson, on December 6, obtained leave, 
in the same action, to serve notice of motion 
for an injunction, and to serve interrogatories 
out of the jurisdiction.* 



* See the Weekly Notes, December IWJki, Wlb. 
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ORDER IX. 
Rule 2.* 



{Substituted service where personal service cannot 

be effected.) 

Supreme Court of Judicature, 

High Court of Justice. — Chancery 

Division. 

(Before the Master of the Rolls.) 
November \bthj 1875. 

CAPES V, BREWER. 

Service of In this action, in which leave to serve notice 

smntmns of motioD for an injunction at the same time 
together with yff{W^ a copy of the Writ of summons had already 
motion, where been obtained, an application was now made by 
^!^f/reluX the plaintiff for an order for substituted service, 
(woiding on the gTOund that his efforts to effect personal 

personal • •_ j i. •!• tj. j /» 

service, scTVice had been unavailing. It appeared irom 

^S^^il^ ?* *^® affidavit read in support of the application 

eifecxeOt ov zne 

documents that nothmg could be ascertained of the defen- 
^hisdwdi^ dant's movements at his usual place of business, 
house, copies and that a clerk of the plaintiff's solicitor, who 

being at the jx-i* 'a • ^ • •t-i 

sa/fZ time Uft "^^^ Sent to his pnvatc residence, was inveigled 
at his place of away from the house by the person in charsre 

business, and •' i»ii. « -i i/»i 

addressed to under the pretence of looking for the defendant 

f^^i^T* ^^^^ i* ^^» ^1^^ ^® ^^8 at home. 

Andrew Thomson applied for an order for 

" substituted or other service," under Order 

IX., Rule 2. He read an affidavit which stated 

that the defendant was intentionally keeping 

out of the way. 

• See Charley's " Judicature Acts," p. 303. 
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The Master of the Eolls directed a copy 
of the writ to he left both at the place of busi- 
ness and at the residence ; and also a copy to 
be sent by post, addressed to the defendant at 
both places.* 



ORDER XII. 

Rule 3.t 
{Appearance of Defendants in District Registry 

or in London.) 



Supreme Court of Judicature. 

High Court of Justice. — Probate, Divorce 
AND Admiralty Division. 

THE general birch. 

This was a cause of collision instituted on where leave is 
the 30th of October, 1875, in the Liverpool ^'^^^-j- 
District Registry of the High Court oi in London in 
Admiralty, on behalf of David Jardine, the^r««e in^rem, 
owner of the vessel ^* Lord Lyndhurst," against *^ al>i«trict 
the Norwegian vessel " General Birch." The the Court of 
" General Birch " was arrested in the suit at i^^Zmfd 
Liverpool, and the solicitors for her owners, Wore 

, . ■, . « • • xT_ T J November Ist, 

being desirous of appearing in the London 1375, the 
Registry of the Admiralty Division of the ^^T'*'''*''"'" 

, , /» , of A.ppearance 

High Court of Justice, filed the following musti recite the 
notice of motion :— " We, Waddilove & Nutt, f.^^^^^^^^^. of 

' ^ 9 the cause %n 

Solicitors for the defendants in this cause, give the District 
notice that we shall, on the 2nd day of Novem- t^^ccZ^of 
ber, 1875, move the Judge in Court to allow AdmiraUy. 

• See the ?r<P^A;/y iVo^«, November 20th, 1875, and Weekly 
Reporter and Notes of Casea^ of the same date. 

t See Charley's " Judicature Acts," p, 315. 
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showing the 
title under 
which the 
cause was 
entered there. 



Zea/peffwen 
hythe Vieci- 
Chancellor 



the Shipowners' Association of Ghristiania, the 
owners of the vessel * General Birch,' to appear 
in the London Registry of the High Court of 
Justice, and to direct the cause to be trans- 
ferred from the Registry at Liverpool." 

Mr. W. O, P. PhilUmore now moved in 
accordance with the notice of motion. He 
referred to s. 22 of the Judicature Act, 1873, 
and Order XII., Rule 3, of the Judicature Act, 
1876. 

The Judge gave leave to the defendants to 
appear in the London Registry of the Admi- 
ralty Division of the High Court of Justice; 
but directed that iAiQproBcipe to enter an appear- 
ance should contain a recital of the institution of 
the cause in the Liverpool District Registry of 
the High Court of Admiralty, showing the 
title under which the cause had been entered 
at Liverpool.* 

ORDER XVII. 

RULB 2.t 

{Joinder J by leave, of Camea of Action in an 

Action for the Recovery of Land^) 




Supreme Court of Judicature. 
High Court of Justice. — Chancers Division. 

(Before Sir Ghablbs Hall, Y.O.) 
November 2ith, 1875. 

WHETSTONE V. DEV^S. 

This was an application under the Rules of 
Court, Order XVII., Rule 2, for the leave of 

* See the Weekly Reporter^ Noyember 13th, 1875, and 
Weekly Notes, November 20th, 1875. 

t See Charley's *< Judicature Acts/* p. 350. 
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the Court to join an action to administer the ff^^'Jl^^ 
personal estate of a testator with an action to to administer 
establish title to part of his real estate. The ques- ^X^J^ 
tions to be determined, in the action arose with testator with 

. A _L • an action to 

regard to the construction of gilts over oi certam establish title 
real and personal estate contained in the wiU of fj^^y^^^^ 
William Whetstone. The gifts in question were estate, 
direct gifts ; and upon one construction the 
plaintiff would be entitled to both realty and per- 
sonalty, while, on the other construction, a class 
would be so entitled. The defendants were the 
executors of the will, and a member of the class ; 
and as the lands were in the occupation of 
tenants whom it was not desired to disturb, 
the plaintiff wished to endorse her writ with 
claim to establish title to the land, instead of a 
claim for the recovery of possession thereof. 

Carson^ for the plaintiff, in support of the 
application. — ^To determine the construction of 
the gifts in the testator's will finally, it would 
have been necessary, under the old practice, to 
administer the personal estate in Chancery, and 
also to bring ejectment at common law. The 
plaintiff now sought, under the new practice, to 
combine both these proceedings in one action ; 
but the new Rules of Court, Order XVII., Rule 
2, provided that, with the exceptions therein 
specified, no cause of action should, unless by 
leave of the Court, be joined with an action 
for the recovery of land. He submitted that 
an action to establish title to land was an action 
for the recovery of land within the meaning of 
the rule, although separate forms of endorse- 
ment were given for those actionem iJ[ife^\3LYt«n^"^ 
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Court of Judicature Act, 1875, Appendix A, 
part 2, section 4. The plaintiff had accordingly 
endorsed her writ with a claim for administra- 
tion, and also with a claim to establish her title 
to the land, and he therefore now applied for 
leave to join these causes of action. 

The Vice-Chancellor considered that an 
action to establish title to land was an action 
for the recovery of land, so as to require the 
leave of the Court under Order XVII., Rule 2, 
for its joinder with another cause of action. 
As the gifts in this will went together, though 
the construction might be different, he thought 
the proposed course the proper one, and gave 
leave accordingly.* 



■^^M*^M*iriaA« 



* See the Weekly Notes, December 4th, 1875 ; Times, 
November 25th, 1876; and Law Times, December 18th, 
1875. 
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OEDEE XIX. 

EULE 15.* 

(Setting up Equitable Defence in Action for 
Recovery of Land), 



Supreme Court of Judicature. 

High Court of Justice. — Exchequer 

Division. 

Second Divisional Court. 

(Sittings at Nisi Frius^ before Mr. Baron Bramwell and 

Common Juries). 

November 20th, 1875. 
VON JOEL t\ SMITH. 

In this action of eiectment arose a novel ^^^^'^ ^.^ *ff 

, , up eguttttble 

point of practice under the Judicature Acts, defence at the 
It appeared that the plaintiff was owner and ^aoioni/eiect' 
the defendant was tenant of certain premises in ment, com- 
the neighbourhood of Drurj-lane. In May, ^^igt • 
1873, an agreement was entered into between November, 
the parties^ under which a lease for 21 years of [^ Bramweli, 
the premises in question was to be granted by -^-J 
the plaintiff to the defendant, the latter under- 
taking to repair. The defendant entered into 
possession, and had since paid his rent with 
regularity, but when the lease was tendered to 
him for execution he declined to sign it. The 
plaintiff thereupon served him with a six 
months' notice to quit, and at the expiration 
thereof brought the present action of ejectment 
against him. The defendant met the proceedings 
by filing a bill for specific performance of the 
agreement for lease against the plaintiff, and 

• See Charley's " Judicature Acts," p. 363. 
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alleged that at the time that agreement was 
entered into the plaintiff had verbally agreed 
to rebuild a wall on the premises that was in a 
very dilapidated condition, but had persistently 
refused to fulfil this undertaking. In answer 
to the present action the defendant applied at 
chambers, under OrderXIX., Rule 15, for leave 
to set up an equitable defence and counter-claim, 
but no order was made, although leave was 
given to the defendant to raise such a defence 
at the trial, if the Judge who tried the case 
should think fit to allow the defence to be set 
up. The defendant now asked leave of his 
Lordship to set up and prove the equitable de- 
fence under that Eule. Under the old practice, 
under which the writ in this case was issued, 
there were no pleadings in an action of eject- 
ment, and under the new rule the defendant 
cannot set up an equitable defence or counter- 
claim until so many days after the plaintiff has 
delivered to him a statement of 'his claim. 
There being, therefore, no pleadings in this case, 
the defendant had not received any statement 
of the plaintiff's claim, and had consequently 
been unable to set up his equitable defence or 
counter-claim under the rule. 

Powell, Q,C,<, and Edward Pollock appeared 
for the plaintiff, and G. 8, Griffiths and Sims 
for the defendant. Counsel for the plaintiff 
urged that the writ having been issued before 
the Supreme Court of Judicature. Acts came 
into operation, and those Acts not being re- 
trospective, the defendant was precluded from 
setting up his equitable defence. 
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Mr. Baron Bramwell was of opinionthat the 
equitable defence could not be set up in this 
case, it being clear that the Supreme Court of 
Judicature Acts were not retrospective. Even 
if he had power, which he did not think he had, 
to let in such a defence, he should not, in the 
exercise of his discretion, admit it in this case, 
because to do so would be unjust to the plaintiflF, 

• 

who had brought his action under the old system, 
and ought not now to be met by a defence raised 
under the new procedure. He was certain that 
the old form of action of ejectment remained, 
but if it had been abolished that was a stronger 
reason for holding that the Supreme Court of 
Judicature Acts wore not retrospective. 

The verdict and judgment were then entered 
for the plaintiff, execution being stayed, subject 
to the payment of the costs, until the 2nd of 
January next, to enable the defendant to prose- 
cute his Chancery suit. 

His liORDSHiP expressed his opinion that the 
Court of Chancery would have power to order 
the costs to be refunded to the defendant in the 
event of the Chancery suit being determined in 
his favour.* 



* See the times^ Noveniber 22nd, 1875. 
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OEDEE XXI. 

EULE 1.* 

(Defendant not requiring a Statement of Claim.) 



Where an 
actum is heard 
as a*^ short 
cause f" the 
defendant 
should, to sa9$ 
expense, 
require the 
plaintiff not 
to deliver a 
statement of 
claim. 



Supreme Court of Judicature. 
High Court of Justice. — Chancery 

Division. 

(Before the Master of the Eollb.) 
November IZth, 1876. 

TAYLOR V. DUCKETT. 

This was an action by a creditor of a testator 
against the executors and trustees of his will for 
administration of the testator's real and personal 
estate. 

The action was heard as short. The defen- 
dants did not state that they did not require the 
delivery of a statement of claim; and the 
plaintiff had filed a statement. 

Leesony for the plaintiff. 

Borrett^ for the defendants. 

The Master of the Eolls said that a short 
cause was a consent cause ; that in such causes 
all expense ought to be avoided ; and the de- 
fendants, when they consented to an administra- 
tion decree being taken, ought to have required 
the plaintiff not to file a statement of claim. 
He hoped that in future such statements would 
not be filed in cases of this nature.f 



•See Charley's ** Judicature Acts," p. 374. 
t See the Weekly Notes, Nov. 20th, 1876. 
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OEDEE XXin * 

(Discontinuance and Withdrawal of Record,) 



Supreme Court of Judicature. 

High Court of Justice. — Common 
Pleas Division. 

Second Divisional Court. 

(Before Mr. Justice Denman and a Special Juby.) 
November llth, 1876. 

ANON. 

An application having been been made to Mr. Zewe »» not 
Justice Denman to order an action to be dis- Ztthdrawthe 
continued, under Order XXIII. of the First record in a 
Schedule to the Supreme Court of Judicature meneed before 
Act, 1875, *^ ^'\ 

' , ' . November f 

His Lordship said, that he felt great doubts 1876. 
whether, under the new procedure, a Judge 
would be justified in giving such an order upon 
merely receiving a consent in writing, purport- 
ing to be signed by both parties, and without 
requiring an affidavit. However, as this case 
was under the old procedure, where, in order to 
withdraw the record, no leave of the Court 
was necessary, he would not now take that 
objection.! 



• See Charley's " Judicature Acts," p. 381. 
t See the Times, Nov. 12th, 1876. 
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Exchequer Division. — Second Divisional 

Court. 

(Sittings at NiH Frit48, before Mr. Baron Huddlbstonb and 

Special Juries.) 

November IZth^ 1875. 
LEARNMONTH V, CROLL. 

Leave to THs case Came before the Court yesterday, 

7'^^7f^d ^^^^ *^^ plaintiff appeared in person, and the 
[by Huddle- matter was adjourned by consent until Mon- 
aUhough ^'^Jj ^ enable the plaintiff to instruct counsel. 
^i^eifor the BrucB applied on behalf of the plaintiff that 
not sufficiently the casc should be further postponed for a 
mT^^^ *** week, on the ground that the facts were very 
intricate, and that it was impossible that counsel 
could be fully instructed by Monday. 

Watkin Williams^ Q,C, (with whom was 
ianyon), opposed the application. The action 
was brought to recover £96,555, and was 
founded upon an alleged agreement stated 
to have been entered into so far back as 1860, 
and since that date the course of litigation be- 
tween the parties was frightful to think of. As 
far back as 1861 the first action between them 
was brought by a Mr. Allen, whose executor 
the present plaintiff was, and that action was 
actually pending at this moment, unless it had 
come to an untimely end from want of prosecu- 
tion. Since that time a series of actions and 
suits both at Common Law and Equity had 
been brought against the Telegraph Company 
and against its individual directors, who had 
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abeady been put to an expense of some £2,000 
in defending them, not one ferthing of which 
could they obtain from the plaintiff. The 
present action was brought in September, 1874, 
and notice of trial having been given in June 
last, the cause was placed in the list for trial, 
but when Mr. Croll and Lord Alfred Churchill 
came into Court they found the record had'been 
withdrawn. When the cause was called on 
yesteiday he had assented to its being post- 
poned for a day or so to enable the plaintiff to 
instruct counsel, because he was afraid that if 
the plaintiff conducted his own case there would 
be no end to it. He, however, must oppose any 
further postponement of the cause. 

JBnice urged the hardship that would be 
entailed upon the plaintiff if his cause were 
forced on before his counsel was properly in- 
structed. Would his Lordship permit him to- 
withdraw the record ? 

Mr. Baron Huddlestoxe. — Certainly not* 
If you wish to do that, you must apply to "Mr. 
Baron Pollock, who will sit here on Monday. 
I cannot assist you in such a case. The Judi- 
cature Acts will be of the greatest benefit to 
the public if they prevent plaintiffs bringing 
defendants down here and then withdrawing 
the record. 

Application refused.* 



♦. Sec the Timesy Kov. 15th, 1875. 

Mr. Baron Huddlestone, referring to several other cases 
in which neither of the parties appeared when the causes 
were called on in their order, intimated that where actions 
were settled out of Court, notice would be given to the 
proper officer of the Court, so as to prevent the list being 
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Leave to 
amend at the 
hearing 
reftued. 



ORDEE XXVII. 

EULE 1.* 

{Amendment of the Pleadings at any Stage.) 



Supreme Court of Judicature. 

> 

High Court of Justice. — Chancery Division. 

(Before the Master of the Kolls.) 
November 27 th, 1876. 

OFFORD r. OFFORD. 

This was the hearing of a suit against two 
executors and trustees for administration of the 
estate. By their answers, one of the defendants, 
who appeared to be a man of no means what- 
ever, admitted that he had retained in his own 
hands a balance of £61, which the trustees 
were bound to invesf:. The other defendant 

encumbered by the names of causes which it was not intended 
to bring on for trial. The practice of settling causes out of 
'Court enabled plaintiffs and defendants by agreement prac- 
tically to withdraw their records, a power which Order 
XXm. of the First Schedule to the Supreme Court of 
Judicature Acts, 1876, declared should only be exercised 
with the sanction of the Judge. One of the greatest mis- 
chiefs arising out of the old system, which was now happily 
abolished by the new Judicature Acts, was the power which 
the plaintiff had of entering a cause and then of with- 
drawing the record at the last moment, after he had put the 
defendant to the expense of coming down to the Court with 
his counsel and his witnesses. 

N.B. — On December 1st, 1876, a rule was made by the 
Supreme Court that a consent signed by the solicitors of 
"both, parties and sent to the officer of the Court shaU be 
sufficient notice of withdrawal of the record in any case. 
" This will obviate the necessity of getting leave from the 
sitting Judge, which, in accordance with the new Acts, has 
been the practice since the beginning of the sittings." — 
Times, December Uth, 1875. 

* See Caiarley's " Judicature Acts," p. 386. 
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stated that lie had not acted,. except by joining 
in conveyances and signing receipts for the sake 
of conformity, and knew nothing about the 
balance in the hands of his co-trustee. 

Chester^ for the plaintiff, asked for liberty 
to amend by charging a breach of trust against 
the latter defendant. 

Oswald^ for that defendant, opposed. 

Welhy King for the other executor and trustee. 

The Master of the Eolls refused the 
application. The plaintiff ought to have 
amended his bill when the answer came in.* 



EuLES 6 (^ 7.t 

{Amendment of the Pleadings by application to the 

Judge at the Trial,) 



Supreme Court of Judicature. 
High Court of Justice. — Chancery Division. 

(Before Sir James Bacon, V.C.) 
November lO^A, 1875. 

KING V, COOKE. 

The plaintiff, an infant, by his bill alleged that Plaintiff jiUd 
by a deed, the terms of which he did not pre- ^^I'frZt^of 
cisely know, his father (since deceased) con- « voluntary 
veyed certain freeholds to trustees for his benefit, pray^that 
and that the defendant Cooke, the survivins: ^^ {rustees 

° might be 

trustee, was takmg steps to sell the property, restrained 
and prayed that the defendants, Cooke and two-^*"^ ^'^"'^ 



* See the Notes of Cases^ December 4th, 1876. 
t See Charley's " Judicature Acts," p. 389. 
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part of the 
property ^ and 
that the trusts 
might be 
carried out 
under direc- 
tion of the 
Court, After 
answer put in 
by the 
trustees, 
plaintiff 
amended his 
billy alleging 
mismanage- 
ment by the 
trustees, and 
praying an 
account 
against them 
on the footing 
of wilful 
neglect or 
default, but 
not alleging 
any specific 
act of neglect 
or default. 
The cause 
came on on 
replication 
filed, and 
plaintiff then 
asked leave, 
under Order 
XXVII, Rule 
6 {Judicature 
Act, 1876), to 
amend the bill, 
by alleging 
any such 
specij^c act. 
The Vice- 
chancellor 
[^Baeon] gave 
leave on the 
terms that 
plaintiff 
should not go 
into further 
evidence and 
should pay 
the costs of 
the present 



other since appointed trustees, might be re- 
strained from proceeding with the sale; that 
the trusts might be carried into effect under the 
direction of the Court, and for other reKef . 

The defendants answered by stating that the 
estate was practically insolvent, but admitting 
that part of the estate consisted of book debts 
(King, the father, was a charcoal-burner) 
of trifling amount. The plaintiff thereupon 
amended his bill, alleging that the personal 
estate assigned to the trustees, ''and which they 
received, or but for their wilful default might 
have received," was more than sufficient to 
satisfy the clebts, and prayed for an account on 
the footing of wilful neglect and default. 

Kay, Q.C,, and Whitehorne, for the defen- 
dants, asked that all that part of the amended 
bill which alleged and prayed for an account 
on the ground of wilful neglect or default might 
be dismissed with costs, on the ground that for 
an inquiry at the hearing at least one act of 
wilful default ought to have been alleged and 
proved, according to the rule in Sleight v. 
Lawson (3 K. & J. 292), and Massey v. Massey 
(2 J. & H. 728). 

Cottrell then asked that leave might be given, 
under Order XXVII., Eule 6, of the First 
Schedule to the Supreme Court of Judicature 
Act, 1875, to amend the bill, by alleging 
at least one of the acts of neglect or default, 
which he maintained the plaintiff was able to 
prove, notwithstanding that replication in the 
cause had been filed before the 2nd of November. 

Kay^ Q,C.y and Whitehome, contra. 
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Davet/y Q.(7., and Whitehomey for the mort- ^«''»'»^ ; ^^« 

^or*AA defendant to 

6^8®®' be at liberty to 

The Vice-Chancellor said that under the ^ring further 

11 J • / Twr -WW -T^i evidence 

old practice a case ( WatU v. Syde^ 2 Ph. jyatw** the 
406) had comebefore Vice-ChanceUor Knight 'f/bf^ikjcd, 
Bruce, who thought that the evidence on the 
other side disclosed facts which entitled the 
plaintiff to relief, but relief that he did not ask 
for. He allowed the plaintiff to amend the 
bill without being at liberty to adduce fresh 
evidence, giving the defendant leave to answer 
and bring fresh evidence upon the new issue 
raised. However, on appeal. Lord Chancellor 
Oottenham thought that the rules of the Court 
would not admit such an order, and discharged 
it. The Vice-Chancellor was of opinion that 
xmder the new rules he ought in this case to act 
much in the same way as the Yice-Chancellor 
Knight Bruce had acted. 

It was the object of the Legislature to pro- 
vide that if there was a prima facie case showing 
that the plaintiff was entitled to other relief 
than that which he would be entitled on his 
pleadings, he should be allowed to amend them. 
The evidence in this case on the part of the 
plaintiff suggested that he had a case of wiKul 
default, and he desired to have an opportunity 
of proving that case by inserting the necessary 
allegation in his bill. The Yice-Chancellor 
thought that he should be doing violence to 
the Judicature Acts if he were not to give the 
plaintiff leave to amend, notwithstanding that 
issue had been joined before the Acts came into 



Application 
to dismiss 
action for 
want of 
prosecution. 
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operation ; but leave would be given only on 
the terms that the plaintiiOf was to enter into 
no more evidence, and that he should pay the 
costs of the present hearing. The defendant 
would have leave to answer the amended bill, 
and to go into further evidence in support of 
that answer. The time within which plaintiff 
must amend would be fourteen days, as pre- 
scribed by Eule 7 of Order XXVII.* 



OEDER XXIX. 
Eule l.f 



{Dismissal of Action for want cf Prosecution), 



Supreme Court of Judicature. 

High Court of Justice. — Chancery 

Division. 

(Before the Mabteb of the Holls.) 
November 25th, 1875. 

SUTTON r. HUGGINS. 

jB. B. Rogers moved, on behalf of the defen- 
dant in the action, that the bill might be dis- 
missed for want of prosecution. The answer 
had been filed in April, 1875, and no step had 
been taken in the action since. 

J. Cutler^ for the plaintiff. 



• See the Weekly Notes, November 13th, 1876 ; Law 
Times, N^ovember 27th, 1876 ; Times, November 11th, 1876 ; 
Weekly Reporter, November 13th, 1876 ; and Notes of Cases, 
of the same date. 

I See Charley's "Judicature Acts," p. 397. 
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The Master of the Eolls held'that the 
plaintiflf was in default whether under the old 
practice or the new ; that as there had been no 
close of the pleadings, Order XXXVI., Rule 4, 
did not apply ; that as the time had passed 
within which replication might have been filed 
or notice of motion for decree might have been 
given, the case must proceed imder the new 
practice ; and that on the plaintiff undertaking 
to deliver his reply within fourteen days, no 
other order could then be made, except that 
the plaintiff pay the costs of the motion.* 



OEDEE XXIX. 

EULE lO.t 



{Plaintiff setting down Action on Motion for 
Judgment in default of Pleading by Defendant). 



Supreme Court of Judicature. 

High Court of Justice. — Chancery 

Division. 

(Before Sir James Bacok, V.O.) 
November 4M, 1876. 

PALIN <?. BROOKS. 

This was an administration suit in which an Ml parties 
answer had been put in, but no farther steps' a pending 
had been taken prior to the commencement of «<^|»»«w'»'«f<<w» 
the Supreme Court of Judicature Acts. J an answer had 

_^ been put in, 

* See the JFeeklf/ Notes, December 11th, 1875. 
t See Charley's " Judicature Acta," p. 401. 
X The Weekly Notes and Notes of Cases say ihat the de- 
fendant had only appeared. 
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but no further Whitehead moved for directions as to the 
should be ' mode of procedure. He said that both plain- 
aTcourf' ^^ »^* defendant were wHUng to have the 
directed that caiise set down as what used to be called a short 
[tuidte^t cause. The 10th Eule of the XXIXth Order 
liberty to set provides that if a defendant makes default in 
cause on delivering a defence or demurrer, the plaintiff 

^"ud^menTas "^^^ ®®* down the action on motion for judgment. 
thouffh the He wishcd to take the opinion of the Court as 
^n^tSauif *o whether, if the defendant consented to the 
in delivering a ooursc, a plaintiff might sct down the cause on 
Order XXIX, motion foT judgment, although no default had 
liuie 10. jjj fa^;^ been made. 

The Yice-Chancellor thought that a plain- 
* tiff might, with the consent of the defendant, 
adopt the course which had befen suggested.* 



Chancery Division. 

(Before Sir Chablbs Hall, V.C.) 
November 18M, 1876. 

culley v. buttifant. 

The Supreine This was an ex parte application by the 

Judicature plaintiff f or the direction of the Court as to the 

Act, 1876, mode of proceeding in a pending suit. 

jRuie 10, does* The plaintiff, who was the official liquidator 

mt apply to f ^^ Norwioh and Norfolk Permanent Build- 

a ease of 

d^auit in ing Socioty, filed his bill on the 26th of June, 
^m^ m an ^g^g^ ^^^ deUvered interrogatories on the 2nd 

of July. The time for answering, having been 

• See tl\e Law Times, Noyemb«r 13th, 1876; Weekly 
Reporter, Weekly Notes, and Notes of Cases, of the same date.; 
and Times, November 6th, 1876. The case is twice reported 
in the Notes of Cases, November 13th and December 4th. 
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several times extended, expired on the 9tli of 
November. 

On the 13th of November a writ of attach- 
ment was issued against the defendant, which 
was delivered to the Sheriff on the 15th, but 
the defendant being an old lady nearly para- 
lyzed, the attachment could not be actually 
executed. The plaintiff now asked for the 
direction of the Court as to whether he could 
proceed under Order XXIX., Eule 10, of the 
First Schedule to the Supreme Court of Judica- 
ture Act, 1875, treating the bill as a statement 
of claim. 

Cozens Hardy y for the applicant. — Under the 
old practice we might proceed by taking the bill 
pro confesso under Order XXII. of the Consoli- 
dated Orders, if the literal execution of the 
attachment could be dispensed with. In Butler 
V. Matthews, 19 Beav. 549, where the defendant 
had absconded, it was held that the attachment 
need not be issued. However, your Lordship's 
direction as to pending suits in which no 
motion for decree has been given seems to 
compel us to proceed under the new practice. 
I apply imder Order XXIX., Eule 10, for 
liberty to set down the cause on motion for 
judgment, as an action in which the defendant 
has " made default in delivering a defence." 

Hall, V.C. — Default in answering is a very 
different thing from making default in deliver- 
ing a defence on demurrer. The answer is 
what you exact by your interrogatories, and is 
not by any means the same as a statement of 
defence. Order XXIX., Bule 10, under the 
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Supreme Court of Judicature Act, 1875, there- 
fore does not apply. Under these circumstances, 
notwithstanding that notice of motion for decree 
has not been given, you may go on tmder the 
old practice, abandoning the answer, and taking 
the hUlpro con/esso. Literal execution of the 
attachment may be dispensed with, for what has 
been done has practically amounted to actual 
execution.* 



OEDEE XXXI. 

EULE 4.t 



{Discovery from a Corporate Body party to a 

Action.) 



Supreme Court of Judicature. 

High Court of Justice. — Chancery 

Division. 

(Before Sir Hichabd Maliks, Y.C.) 
November 25th, 1875. 

REPUBLIC OF COSTA RICA V, ERLANGER. 
ERLANGER t?. REPUBLIC OF COSTA RICA. 

i t{!!it'^ ^^ ^^^ ^^^ ^* "^*^' ^^''*' ^^ EepubUc of 
brought by a Costa Eica filed their bill against M. Emile 

r^^JrErlanger and others. 

}m9 no right An answer was put in by the defendants in 

pr^edittgiin ^^^^ ^uit, and on the 29th of October, 1876, M, 

• See the Weekly Reporter ^ November, 1876 ; and Wtekly 
2fote»f November 27th, 1875. 

t See Charley's " Judicature Acts," p. 487. 
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Erlanger filed a cross-biU against the Eepublie \l%'2ml 
and Greneral Gnardia, the President of the Ee- person selected 
pubKc, whom he made a defendant for the pur- p^rpoJ^Zf 

poses of discovery. discovery, and 

No appearance having been entered for either defendant to a 
of the defendants in the cross-suit, M. Erlanger ^'*<>**-*«**f > 

' , ^ appears to 

moved before Malins, V.C, that all proceedings such cross-suit, 
in the first suit might be stayed^ against him ^'t/^^' 
until appearance should have been entered for ^^ « right to 
the defendants in the second suit, and that in court will stay 
default of appearance to be entered within a Proceedings %n 

^^ .... . ^ *"*^ orottght 

fixed time the plaintiffs' bUl in the first suit by a sovereign 
should be dismissed with costs. p(^%Zi'Ztii 

Cotton, Q.C.^Dvj, Q.C., and Ingle Jo^ce for such State or . 
the plaintiffs. — The plaintiff in a cross-suit has to bona fide 
a riffht to discovery, and to a stay of proceedings '^^'^^ * 

,*^ ,. ,. ■•.. proper person 

in the original suit until he obtains it. How can to give the 
we obtain effectual discovery from the Eepublie ? f^"^^"^^. 
We must obtain it from an agent, and no person 
can be so proper for that purpose as the Presi- 
dent; therefore we have brought ourselves 
within the principle of The United States of 
America v. Wagner^ 16 W. E. 1026 ; L. E. 
2 Ch. 582. The course we have pursued is 
the proper course to be adopted in suing a 
corporation, which Vice-Chancellor Hall says 
is on the same footing as a foreign govern- 
ment — Republic of Peru v. Weguelin, 23 W. E. 
776 ; L. E. 20 Eq. 140. 

Glasse, Q.C, {Higgins, Q.C., with him), for 
the Eepublie of Costa Eica. — This motion is 
altogether misconceived. General Ghiardia is 
improperly made a defendant to the cross-bill, 
for the plaintiffs have no right to name for 

8 
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themselves the person from whom, as agent of 
the Republic, discovery is to be obtained. The 
proper form of motion would have been to ask 
the Republic to name an officer who could give 
discovery. If the motion had been in the same 
terms as that in The Republic of Peru v. 
TFeguelifij we should not have opposed. 

Malins, V.C. — ^This is a motion by the 
plaintiffs in a cross-suit to stay all proceedings 
in the|original suit until appearance has been 
entered for the defendants, who are the Repub- 
lic of Costa Rica, and the President, General 
Gnardia. The defendants admit that the plain- 
tiffs in the cross-bill are entitled to have the origi- 
nal cause stayed until some one is put forward to 
give discovery, but the question is whether they 
are entitled to fix upon that person themselves ; 
it does not seem unreasonable to fix upon the 
President, but the defendants answer that the 
form of the motion must be the same as that in 
TheJRepublicofPeruY. Weguelin. I am clearly 
of opinion that there is nothing in this answer. 
The plaintiff in a suit against a corporation 
fixes on any officer of the corporation he pleases 
from whom to obtain discovery, and he does so 
at his own risk. In The Republic of Peru v. 
Weguelin the plaintiffs did not know who would 
be best able to give them discovery, and therefore 
they applied to the defendants to name some 
one for that purpose, but I entirely agree with 
what Yice-Chancellor Hall said in that case : — 
" The case of a foreign government is the same 
as that of a corporation, and the ordinary prac- 



BEPOETS OF GASES. 113 

tice applicable to a corporation must be adapted, 
as well as it will admit, to the case of a foreign 
government, whether it be a republic or a 
sovereignty." I am, therefore, of opinion that 
the proce.edings in the original suit must be 
stayed until an appearance to the cross-bill has 
been entered by General Q-uardia* 



Court op Appeal, Lincoln's Inn. 

(Before James, L.J., Mellish, L.J., and Blackburn, J.) 

December %th, 1875. 

BEPUBLIC OF COSTA RICA V. ERLANGER. 
ERLANGER V. REPUBLIC OF COSTA RICA. 

From the order of Malins, V.C, in this case 
the Eepublio of Costa Eioa now appealed. 

GlassBy Q,C.y and Locock Webb, Q.C. 
(Higgins, Q,C., with them), in support of 
the appeal, contended that the effect of the 
Vice-Chancellor's order was completely to stay 
all progress in the first suit. The President 
had been most improperly selected by Erlanger 
as the person to give discovery. The agents of 
the Republic conducting the suit in this country 
had no authority to enter an appearance for 
biTTi ; his consent could not be obtained, even 
if he submitted to the jurisdiction, from Costa 
Rica under three months, by which time his 
term of office would be expiring, and in any 
case he was not the person best able to 



•See the Weekly ^^^or^er, December 11th, 1875 ; Weehly 
Notct, December 4th, 1875 ; and Notes of Cases, of the same 
date. 
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give the discovery required, even, which was 
doubtful, if he condescended to put in an an- 
swer. They cited The United States of America 
V. JFagner, 15 W. E. 634, 1026 ; L. E. 2 Ch., 
582, 590; Prioleau v. The United States of 
America^ 14 W. E., 2 Eq., 659 ; Republic of Peru 
V. Weguelin, 23 W. E., 776 ; L. E. 20 Eq., 
140. 

Cotton, Q.O.y and jPr//, Q.C. (Ingle Joyce 
with them), on behalf of Erlanger, sup- 
ported the Vice-Chancellor's order, and sub- 
mitted that in suits against corporations it was 
the rule that the plaintiff might select some 
officer or member of the corporg.tion and make 
him a defendant for the purpose of obtaining 
discovery, and that the President had been 
selected as the most fit and proper person to 
give discovery. [Mr. Justice Blackburn ob- 
served that at Common Law it had always been 
the practice to discuss and settle at Chambers 
who was the proper person to give discovery on 
behalf of a corporation party to an action. It 
was the Judge at Chambers and not the plain- 
tiff who selected the proper officer for that 
purpose.] [Lord Justice Mellish pointed 
out that the practice of making tHe secretary 
or some officer of a company or corporation a 
defendant for the purpose of giving discovery 
was abolished by Order XXXI., Eule 4.] 
We are entitled in the case of a suit by a foreign 
government or person out of the jurisdiction 
to have some person before the Court who will 
give the discovery required in the cross-suit, to 
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select our own defendant for that purpose, and 
to stay proceedings in the original suit until 
the plaintiffs in that suit have submitted them- 
selves, by appearing to the cross-suit, to the 
jurisdiction of the Court in respect of dis- 
covery. 

James, L. J. — ^It is said that the course taken 
by the Yice-Chancellor is exactly to follow the 
analogy of what would be adopted with regard 
to suits against corporations. I have not heard 
any authority, and I shoxdd be very much sur- 
prised if any authority could be found, even with 
regard to an English corporation and an officer 
of that English corporation, that the original 
suit should be stayed until the officer or 
person named by the plaintiff in the cross-suit 
had appeared and answered. 

Of course the officer selected may choose for 
himself whether he will make discovery or not, 
but the corporation has no power ix) compel the 
officer to give discovery. In this court, with 
regard to persons in this country, it is open to 
a plaintiff in a cross-suit to select any person 
he thinks fit for the purpose of discovery ; and 
if he can get that person subject to the process 
of the Court, he may use the process of the 
Court for the purpose of extracting from that 
defendant anything he can get ; but then, if he 
chooses to select somebody that he cannot get 
to appear, whom he cannot get to answer, he 
does not, thereby, obtain a right to stop inde- 
finitely the suit of the original plaintiff. He 
is at liberty to use the process of the Court to 
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get at him; and, if lie can enforce discovery 
from Hm, he is at liberty to use the process of ' 
the Court to get that discovery. This is all the 
Court can give him. Beyond that, the Court 
can, for the purpose of doing justice, say to 
such an original plaintiff, " We will stop your 
proceedings until you have named some proper 
person to give the discovery which is sought by 
the defendant from you." That is the form of 
the order which is given at Common Law, 
and it is the form of the order that was given 
in the Court of Chancery, and is the form of 
the order which is prescribed by the new 
, Eules imder the Supreme Court of Judicature 
Act. 

I am of opinion the order of the Vice- 
Chancellor ought to be discharged, as far as 
it added to the order tbe name of the Presi- 
dent of the Eepublic of Costa Eica. The 
other part of the order which stays the pro- 
ceedings till the Eepublic has appeared is quite 
right. 

Mellish, L.J. — The Vice-Chancellor's order 
in this case cannot be supported, unless the 
defendants in the original suit are entitled as 
of right to compel the President of the Eepublic 
to give discovery and to answer the interroga- 
tories that have been put to him. 

I have no doubt that it is the duty of the 
Court to see that justice is done, and that the 
proper person is appointed to make the dis- 
covery. Li my opinion it would be liable to 
very great abuse if the defendant were allowed 
to select whomsoever he liked to give discovery. 
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He might (I do not think there is mnch risk of 
that in this case) select his own Mend to give 
discovery. He might select some person whom 
he has a strong suspicion will decline to give 
the discovery, and so get rid of the suit 
altogether. 

I quite understand there may be reasons, 
political or of dignity, which may make the 
head of the foreign Government, whether 
president or sovereign, unwilling to submit to 
the process of the Court in giving discovery ; and 
in aU probabmty there is some inferior officer 
who knows a great deal more about it than the 
president is likely to know. 

It appears to me it is a very much more 
rational practice to say that the Republic are 
bound to produce some person who can give 
the proper discovery, but the defendant is not 
entitled to select whomsoever he may choose 
I believe there is no authority for saying he 
has that right, and, in my opinion, we ought 
not to make a precedent to give it. 

Blackburn, J. — I am of the same opinion. I 
do not think there is any complaint of the cross- 
bill making the President a defendant, if the 
President chooses to appear upon it ; but the 
complaint here is that the Vice-Chancellor has 
stayed the proceedings in the original suit 
until the President appears. I do not see any 
reason why that should be done. I quite agree, 
that where a foreign sovereign sues in this 
country, so far as the thing can be done^ he 
should be put in the same position as any body 
corporate ; and the manner in which the cor- 
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EULB 11.* 

(Power to apply at any stage of action for such 
order as party applying may be entitled to.) 

See Order XXIII. and Turquand t?. Wilson 

reported under it. 



OEDER XLII. 

EuLB 15. t 
(Immediate execution,) 



Execution 
in 14: days 
under the 
old practice 
directed 
instead of 
immediate 
execution 
under the new. 



Supreme Court of Judtcaturb. 

High Court of Justice. — Exchequer 

Division. 

Third Divisional Court, 
murray and wife f?. infield. 

This was an action for libel. The defendant 
pleaded " Not Ghiilty ;" and, secondly, that the 
alleged libel was a fair and correct report of 
certain proceedings in a public Court of Justice 
— ^to wit, before the Hove Bench of Magiptrates 
— and was made bond fide and without malice. 

The jury found a verdict for the plaintiffs- 
damages, £100 ; expressing the opinion that it 
was not an accurate and impartial report. The 
foreman afterwards said that they would have 
added that there was gross carelessness. 

Mr. Baron Huddlestone said he would direct 
a verdict to be entered for the plaintiffs for £100, 
and give judgment under the new procedure 
for them for that amount. 



♦ See Charley's " Judicature Acts," p. 461. 
t SeeJd.fp. 473. 
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discovery that the original suit may be stayed 
till he consents to appear. All that is at pre- 
sent known is that the plaintiflf in the cross- 
suit has selected him ; and for the reasons which 
I have given, which snhstantially are the 
same as those given by the Lords Justices, he 
has no right so to do, and no right upon that 
ground to stay the action till the President 
appears. 

Order of Malins, V.C, discharged, so far as 
it added to the order the name of the Presi- 
dent. 

No costs below, the appellant to have the 
costs of the appeal.* 



EULE 12t. 

(Potcer to apply to Judge without filing Affida^ 
mty for an order directing party to action to 
make discovery on oath of documents,) 



Supreme Court of Judicature. 

High Court of Justice — Queen's Bench 

Division. 

(Sittings in Banco, before Mr. Justice Blackbuhn, Mr. 
Justice Quain and Mr. Justice Field.) 

December lith. 

The Court took motions on appeal from 



♦ See the Times, December 9th, 1876 ; Weekly Reporter , 
December 26th, 1876; Weekly Notes, December 11th, 
1875, and Notes of Cases, December 11th and I8th, 1876. 

f See Charley's " Judicature Acts," p. 411. 
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orders made by Mr. Justioe Quain at chambers 
on the practice of the new system. 

HUTCHINSON V. GLOVER. 

ivthe^awmra ^^^^ ^^^ raised a novel and important 
of goods question as to the power of a party in a suit 

against tne tot* n • /» 

owners of a to eniorce discovery of a compromise oi 
ship, in which ^^ former suit by another person against the 

the goods had *' , . " 

been carried^ Same party. It was a motion to discharge an 
^ZJZthl 0^®^ ^^ QiJAiN, J., that the plaintiffs should 
goods in a be at liberty to inspect a certain agreement of 

collision with . j. n • i. i. i. i.i_jp 

another ship compromise entered into between tne aeien- 
the defendants dants and the owners of a vessel called " The 
to produce {!) Hakon Adelstcen/' and an average statement 
an agreement jjr^ade upon the basis of the said asreement, 

whereby they ^^ ^ o 

and the owners Th.Q plaintiffs were owncrs of 127 bales of 

shiphedZm- ^^^^P? ^^^ ^8,d been shipped on board the 
^o;m«e<? cross- defendant's steamship "Burlington," under a 
^damage insti- bill of lading to be Carried from Konigsberg to 
tutedinthe London. The action was for damage done to 

Court of , ^ 

Admiralty, the hemp by water and otherwise. On the 

"^eJilZate. ^^ of Novemher, 1873, whHe "The Burling- 

ment made on ton " was comiug up the Thames in the course 

\he ^reetent, of her Voyage from Konigsberg to London, she 

came into collision with another vessel called 

*' The Hakon Adelsteen," whereby the hemp was 

damaged. It appeared that there had been 

cross-suits in the Admiralty Court between the 

defendant and the owners of "The Hakon 

Adelsteen," which had been settled by an 

agreement of compromise. 

The plaintiff in the present suit wanted to 
get at this compromise to use it as evidence in 
the present suit. He accordiagly made an 
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application to Mr. Justice Quain, at cliamberSy 
for a discovery of the agreement of compromise 
between the defendant and the plaintiff in the 
former suit, the affidavit expressly claiming 
discovery of it as a compromise and not as an 
admission ; and describing it as *^ an agreement 
for carrying out a private arrangement to put 
an end to litigation in the former suits." By 
the Supreme Court of Judicature Act, 1875, 
Order XXXI., Rule 12, any party may, 
without filing an affidavit, apply to a Judge 
for an order directing any other party 
to the action to make discovery on oath 
of the documents which are or have been 
in his possession or power relating to any 
matter in question in the action. The plaintiffs 
had obtained an order from Quain, J., granting 
them inspection of the agreement and an ave- 
rage statement made on the basis thereof, which 
order 

Witt now moved to discharge. — ^In Warrick 
V. Queen's College, Oxford, L. E. 4 Eq., 254, 
production of documents relating to a compro- 
mise between the defendant and a third person 
was refused. [Blackburn, J. — That went on 
the technical groimd that, proceeding by bill of 
discovery, you must make all concerned parties.] 
In JReid v. L^Anglois, 1 .Mac. & Grord., 627, 
production of documents not in the legal 
possession, though in the actual corporeal 
possession of the defendant, was not enforced. 
This document is in our actual, but not in our 
legal, possession. [Blackburn, J. — ^Tou have 
not shown that these parties make any objec- 
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. tion, nor, if they did, tliat their objection can be 
sustained.] Another point is that the document 
is not relevant. Could it be given in evidence ? 
Take the case of a collision on a railway. If the 
company compromises with some of the passen- 
gers, that would be no evidence in an action 
against the company by another. [Blackburn, J. 
— I should hesitate to refuse to receive evidence 
that they had paid one passenger.] If there 
had been a decree in the Admiralty Court, that 
could not have been given in evidence. [Black- 
burn, J. — ^Because the one is the act of the 
Court, the other is the act of the party him- 
self.] 

The Court, without calling on Cohen, 
Q,C., who appeared on the other side, de- 
clared the order right, and refused to set it 
aside. 

Mr. Justice Blackburn said if the agreement 
were — as it would probably turn out to be — an 
admission by the defendant that his ship was 
negligent, then it would be evidence to be used 
by anybody as showing negligence on his part. 
Besides, discovery was not, he thought, limited 
to what would be evidence in the suit, but 
extended to anything that might throw light 
upon the case. He recollected a case {RicMrds 
V. Morgan), argued in this Court some years 
ago by Lord Justice James, then at the Bar, 
in which it was held that a deposition used 
by one of the parties in a former suit was 
admissible against him in the present, and that 
he thought an analogous case. 

The other Judges silently concurred. 
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WiU applied for a stay of proceedings, 
as his client might be desirous of appealing, the 
point being quite new and of considerable im- 
portance. But 

Mr. Justice Blackburn said the party could 
appeal if he pleased, but there would be no 
stay of proceedings.* 



EuLE 14.t 

[Notice by one party in an action to another to 
produce a Document referred to in the Plead- 
ings or Affidavits of the latter.) 



Supreme Court of Judicature. 

High Court of Justice. — Queen's 
Bench Division. 

November %th, 1875. 
MATHIAS f7. DELCACHO. 

Lumley Smith moved on behalf of the Inspection 
defendant after notice ; and J. C, Matheic xxxi, Rule 
appeared for the plaintiff. i*» '•^>»t^ *» 

The action was on a foreign judgment, and under the old 
the motion was to inspect the foreign judgment, P^^^^^'^^- 
Mr. Justice Field having refused inspection. 
Inspection was refused under the old procedure, 
and the motion was on appeal from the Judge. 
Under Order XXXI., Eule 14, the defendant 

♦ See the Timet, December 15th, 1876 ; Weekly Reporter^ 
January 8th, 1876 ; and Weekly Notes, December 18th, 
1876, and Order LVIII., Eule 16 (1876). 

t See the Times, Nov. 9th, 1876. See also Eule 17, which 
giyes the party seeking production power to apply to a 
Judge in case of refusal. 
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in the first instance grant a mle nisi. I there- 
fore direct that notice be given to the party to 
be affected by the attachment before the appli- 
cation, is made.* 



ORDER L. 

Rule l.f 
(An Action not to abate hy t/ie Death of a Parhj,) 



Supreme Court of Judicature. 

High Court of Justice. — Chancery 

Division. 

(Before Sir Charles Hall, Y.C.) 
November Wth, 1875. 

In Re JAMES atkins' estate. 
On death of a This was a petition for payment out of a 
the Vice- fund paid into Court under the Lands Clauses 
Oh^neeiior Consolidation Act, 1845, to a person claiming 
that the to be aDsolutely entitled to it. After an order 

iflZimZ^^ had been made directing certain inquiries, and 
by her pending those inquiries, the sole petitioner died, 

executors, ■% » ^ m •111*11111 i ± 1. 

having by her will devised all her real estate 
to her executors. The will having been proved, 
Strickland applied for an order to amend the 
petition by stating the death of the petitioner 
and substituting her executors as petitioners. 
He submitted that it appeared from Order L. 
of the new Rules of Court under the Judicature 
Acts, that the petition could not be revived 
under the old practice, as in In re Stagoll, 
Weekly Notesy 1867, 179 ; 15 W. R. 974, and 

♦ See the Weekly Reporter, November 20th, 1876 ; Law 
Time*, December 11th, 1876 ; Weekly Notes, November 27th, 
1875 ; and Notes of Cases, November 20th, 1876. 

t See Charley's " Judicature Acts,*' p. 494. 
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July, 1873, by wliich, after reciting the 
plaintiff's contract for a lease and* that the 
plaintiff proposed to pull down and re-build the 
house with a view to re-selling it, it was 
agreed between the parties that it should be a 
mutual speculation upon certain terms, the 
most material of which were, in substance, that 
Turquand should advance the moneys required, 
not exceeding a certain sum, and charge 'in- 
terest on his advances at £6 per cent. ; that 
the defendants should indemnify him against 
loss ; that the defendants should re-build the 
house at net cost, and produce vouchers and 
trade receipts to Turquand; that the house 
should be re-sold, and the net profits equally 
divided ; and that the defendants should bear 
harmless and indenmify Turquand against 
any loss or liability arising out of his con- 
tract for a lease to the extent of one moiety 
thereof. 

Before the house was re-built, it was sold to 
a Mr. Huth, and it was arranged that it should 
be re-built upon Mr. Huth's plans and at his 
expense, and that the defendants should be 
employed to do the work. . The plaintiff and 
the defendants agreed that this work, and the 
profits arising therefrom, should be considered 
part of the joint speculation. The work was 
substantially completed at the filing of the 
bill, both the plaintiff and the defendants 
having meanwhile paid and received various 
sums in respect of the purchase and sale of the 
house, and of the work done, the bill and 
answer differing as to the state of the account 
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shotdd not he made at chambers; and I do 
not wiflh to be understood as encouraging? such 
applications as this being made in Court. In 
this particular case you may take the common 
order to revive under the old practice.* 



EULE 4.t 
{Order ex parte for Proceedings to be continued 

against New Party.) 



Supreme Court of Judicature. 
High Court of Justice. — Chancery 

Division. 

(Before the Master of the Rolls.) 

November 29th, 1876. 

ROFFEY V. MILLER. 

Where, under In this suit an administration decree had 
an order is to' ^^T^ obtained against the trustees of a will 
be obtained ^Jjq jjg^ subsequently retired. New trustees 

ex parte on , 

appiication to had been appointed, and an ex parte application 
^j^TthT^ was now made to continue the suit against 

application them. 

made in Court, Crossley^ for the plaintiffs, said that the order 
butanorderofYxnM:,}yQ made either under the old practice 

course way be 

obtained. as regulated by the statute 15 & 16 Yict. c. 86, 
J^&^ «• 52, or under Order L., Rule 4, which provides 
in Court for an for the Order being obtained ex parte on appli- 
Hnw tu^ cation to the Court or a Judge. 
proceedings Jessel, M.E. — You can get the order at the 

against new j j. /« tj. • s 

trustees order of course office. It is unnecessary tor 

*^*^'*^'*j/ the application to be made in court. "Wher- 

was directed to ^*^ 

♦ See the Weekly Beporter, December 4ih, 1875. 
t See\Jhiirley*fl " Judicature Acts," p. 497. 
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Order XL., Eule 11, it was immaterial which ; 
and made the order.* 



OEDER XXX7. 

Eule 13. 

(Removal of Action by order of a Judge from a 
District Registry to London.) 



SuFREMB Court of Judicature. 
High Court of Justice. — Chancery Division. 

(Before Sir James Bacon, V.C.) 
December lith, 1875. 

WALKER V, ROBINSON. 

This was an action which had been com- fFherean 
menced under the Judicature Act in ^'b tothe chancery 
BradfordDistrictEegistry; it was marked for the ^*^*^^n 
Chancery Division and Vice-Chancellor Bacon, waaeommenled 
It was a case in which default in pleading had Registry *^ and 
been made by the defendant, and the plaintiff was ^^« defendant 
therefore entitled to move for judgment with- ^pieadiny, 
out the intermediate staffe of a trial. A diflGl- *;Jf ^*^f' 

. . • 1 T 1 Chancellor 

culty occurred m gettmg it put into the Judge s ordered the 
paper in consequence of the Eecord and "Writ ^fj^/at^ 
Clerks not considering themselves able to enter London, that it 

ji .. •iiiji 1* ffiight be set 

the action, as it had not been commenced m oown in his 

London. paperonmotion 

-I ^ -1 •xr-^-xr-rr fir judgment. 

Methold now moved, under Order XXXV., 
Eule 13, to have the action removed to 
London. 

The Vice-Chancellor made the order, 
directing notice to be given to the other side. 

♦ See the Weekly Notes, Nov. 27th, 1876 ; Weekly Reporter 
of the same date, and Notes of Cases, Dec. 11th, 1875. 

9 
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This fleems to liave "been the first application 
for such a purpose.* 

OEDER XXXVI. 
Rule l.f 

{Abolition of Local Venue.) 

Supreme Court of Judicature. ' 
Court of Appeal. 

Sittings fKt Wesfcmmster on cases in Error from tlie Court 
of Common Pleas, before the Lord Chakcellor, the 
LoBD Chisf Barow, Mr. Baron B&amwell, and Mr. 
Justice Blackbxtbn. 

November 27 th, 1876. 
WHITAKER (executrix) t?. FORBES. 

It i$ settled TIlis case raised a curious question, which 
oetiLt arisiftg *^ii^®d out to he ODC of some difficulty and 
out of charges nicety — whether an action cwi be maintained 

on real estate • j r /w i. oir. • j. j* i* j. 

are local, and ^^ the Oourts 01 this country for arrears oi a rent- 
such a local charge on land in one of our colonies. In the 
arising in present case the colony was Australia. The 
^J^^^^y*^ plaintiff sued on a charge on lands devised to 
before the 1st the defendant for life, " subject to and charged 
isiT, cannot ^^^ ^^ annuity of £500 a year, which the 
be tried in tcstator gave to the person the plaintiff re- 
-SfmA^^,fA«^f/ presented." The defendant pleaded that the 
it had been lands on which the annuity was charged are in 

commenced , , •' ^ 

after the 1st Australia. To this the plaintiff demurred, 
iS7s^^might ^^ *^^ grouud that by the law of this country 
have been so the action was nevertheless maintainable, and 
venue being further replied that by the law of Australia 
now abolished, tj^^re was a right of action, to which 
the defendant, in his turn, demurred, on the 

♦ See the Times f December 16th, 1875; Weekly Meporter, 
December 18th, 1876 ; and Weekly Notes of the same date, 
t See Charley's "Judicature Acts," p. 431. 
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grounds, fir^t, that no action would lie, even in 
Australia ; and, next, even if it would, no suoh 
action would lie in this country. The Court of 
Cc«nmon Pleas (Mr. Justice Brett, Mr. Justice 
Denman, and Mr, Justice Lindley) held that 
the action was not maintainable. The plaintiff 
appealed. 

West, Q. C, and Willis argued for tho plaintiff, 
the appellant ; F, M. White and A, Stone were 
for the defendants. 

The objection to the action was mainly 
founded on a decision of the Court of King's 
Bench in the time of Lord Kenyon, that an 
action was not maintainable in our Courts for 
an injury to a house in Canada, because the 
action was in its nature local. It was insisted 
on the part of the plaintiff that in the present 
case it was not so, but rather founded on con- 
tract. In the course of the arguments, which 
turned on a point of great nicety, whether the 
rent-charge was grounded on contract or 
annexed to the estate, 

Mr. Justice Blackburn observed that it was 
not a question of jurisdiction, but only one of 
f:eniie — whether the action was not local in its 
nature. 

The Lord Chancellor said Courts of Equity 
no doubt were embarrassed by questions as to 
renue, and exercised .jurisdiction wherever they 
could enforce it against the persons of de- 
fendants, even although the subject-matter of 
the suit might be in a colony. But Courts of 
Common Law were embarrassed by questions 
of Venice, and hence could not entertain jurisdic- 
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tion in local actions arising abroad. If the 
action (whicli was begun under the old system) 
had been discontinued, and recommenced under 
the new system, they should have been spared 
the necessity for this argument. 

After hearing the Counsel for the plaintiff 
(the appellant), at great length, the learned 
Judges retired, and, on their return, with- 
out calling on the Counsel for the defendant, 

The Lord Chancellor proceeded to deliver 
judgment in favour of the defendant. The 
action, said his Lordship, had not been brought 
under the present system, under which there 
might not, perhaps, be the difficulty, as the 
Supreme Court of Judicature Act, 1875, 
abolished the formal distinctions and difficulties 
as to venue. But the action was brought 
under the old system, and they found them- 
selves precluded by the weight of authority 
from holding the action to be maintainable. It 
was the well-settled law of the old action that 
actions which rested not on contract, but 
*' priority of estate *' — t.e., arose out of charges 
on real estate — ^were local, and it was im- 
possible to overrule this settled rule of law. It 
could not not be held that a local cause of action 
arising in Australia could be maintained in this 
country. He might regret the result, and it 
might be that if the action were brought under 
the new system it might be otherwise, though 
as to that he could pronounce no opinion. 

The Lord Chief Baron concurred, as the 
law on the subject of venue was so well settled. 

Mr. Baron Bramwell also concurred, citing 
a decision of Chief Justice Marshall. 
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Mr. Justice Blackburn also concurred. The 
distinction, he said, was not as to jurisdiction, 
but only the old technical distinction as to 
rcmie. 

Judgment for the defendant.* 



OEDEE XXXVL 

EULE 19.t 

{Dismissing Action for non-appearance of Counsel 
for Plaintiff at Trial,) 



EuLE 20. 
{Restoration of Action so dismissed,) 



Supreme Court of Judicature. 

High Court of Justice. — Exchequer 

Division. 

Second Divisional Division. 

(Sittings at Nisi Frius, before Mr. Baron Huddlestone and 

' Special Juries. ) 

November IZth, 1875. 
WEBSTER V, THE COAL CONSUMERS' COMPANY. 

In this case Watkin Williams, Q, C, and Action dis- 
Orantham appeared for the defendants. ^HuddU^one 

When the caiise was called on, no one appeared b., for mn- 

n 1 1 1 • J • /T» appearance of 

for the plamtlff. conmel for 

Watkin Williams said this was an action ^^"'^*y' 
brought by the plaintiff, a commission agent, entered for 
to recover certain commissions which he ^fi^^**f' 

Ruddlestonef 

alleged he had earned. The plaintiff, however, B., refused to 
did not appear in support of his claim. yM^^m^fi^ so 

♦ See the Times ^ November 29th, 1876. 

f See Charley's " Judicature Acts," p. 441. 
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entered for Mr. Baron HuDDLESTONE Said that under 

aitZugh ' these circTimstances, by Order XXXVI., Eule 

^l!^tiffhad ^^' *^® defendant was entitled to judgment dis- 
heen, pre- mfesing the action. 

IZ^^^in ^^i^in William, Q. C, thereupon prayed that 
time by the a Ycrdict might be entered for the defendant 

seieetion of an j • j , . ,. . . ., .. 

unusual place and judgment given dismissmg the action. 
Jor holding jfj,. Baron HuDDLESTONE Ordered ludinnent 

the sittmg V ^ o o 

the Court, to be entered a^ prayed. 

In the course of the day, 

Keogh entered the court and prayed that 
the cause might be re-entered for trial on the 
ground that both he and his learned friend Mr. 
Gr. Brown, who was with him for the plaintiff, 
had been unable to ascertain earlier in which 
part of the building his Lordship was sitting. 
Yesterday his Lordship had sat in the 
Admiralty Court, and had announced his 
intention of sitting there to-day ; but when he 
and his learned friend arrived there in the 
morning they had found to their surprise that 
the door was locked. After waiting about for 
8ome time they had wandered to the different 
Courts in the upper part of the building, where 
the old Nisi Pritis Court of the Exchequer 
frequently used to sit, and it was only just 
then that they had ascertained where the Court 
was held and that their cause had been deter- 
mined by judgment being given for the 
defendants. Under these circumstances, he 
trusted his Lordship would direct the cause to 
be re-entered for Monday next. 

Watkin Williams, Q.C., opposed the application 
on the ground that it was not made upon affi- 
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daTit. The same tliiixg had happened in tMs 
veij cause a year and a half ago, when, aft^ 
the defendants had been put to great expense 
by coming down to the Court, the plaintiflF 
withdrew the record at the last moment, and 
had neyer paid the defendants their costs. 

Mr. Baron Huddlestonb said that, imder these 
circumstances, he should not exercise the power 
he possessed \mder the new Rules^ of directing 
the cause to be re-entered.* The plaintiff must 
renew his application on affidavit on Tuesday 
next, and he would direct that the judgment 
for the defendant should not be entered until 
Wednesday.t 

Court of Appeal — Lincoln's Inn. 

(Before Jahss, L.J., Mellish, L.J., Baggallat, L.J., and 

Brett, J.) 

November 19^A, 1875. 
REED V. PRITCHARD. 

Tindal Atkinson applied to have an appeal in Appeal dis^ 
this case restored to the paper. The appeal was ^o*^ Chan- 
from a decision of the Court of Queen's Bench, ceiiorfor non- 
and was pending at the time when the Supreme counsel f^ 
Court of Judicature Acts came into operation. ^ f^ppfiiant. 

^ ^ *■ Counsel for 

According to the old practice, it was necessary tht appellant 
that the parties shoidd deliver error books for expMned^that 
the use of the Judges of the Exchequer ^^ reaam for 
Chamber four days, at least, before the day ^jj^j^^^^^^ 
fixed for hearing the appeal, and notice was*^**^*^ 
always given by the Court at the beginning oi could deliver 



♦ See Order XXXVI., Rule 20. 

t See tiie Timesy November 15th, 1875. 
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*^«iS»^ tL ^o'"^^*^ Term when errors would be taken, 
f$fiw practice ; the notioe being an eight or ten days' notice. 
^^^^ ^-^ In the present case notice was given on Satnr- 
ardcred the day, the 6th inst., that the Court of Appeal 
J^^** wotdd sit on Monday, the 8th inst., to hear 
wUhoift fo#w. appeals from the Court of Queen's Bench. In 
consequence of this short notice neither of the 
parties was able to deliver error books in time. 
The appeal was called on on Tuesday, the 9th 
inst* Counsel were present on behalf of the 
respondent, but no Counsel had been instructed 
on behalf of the appellant. Thereupon, the 
Lord Chancellor told the respondent's Counsel 
that they were entitled to the judgment of the 
Court if they prayed for it. They prayed for 
it, and judgment was given for the respondent, 
with costs. The learned Counsel now submitted 
that, under the peculiar -circumstances of the 
case, there had been no default on the part of 
the appellant, and asked that the appeal might 
be restored to the paper for hearing. 

Shortty for the respondent, said that the 
history of the case was material, as it would 
show that there had been great delay on the 
appellant's part. The action was to recover a 
deposit of £50, made on a contract for the 
purchase of property so long ago as 1869. 

Lord Justice Mellish. — ^We cannot go into 
the merits of the case now. 

Lord Justice James. — ^I have always held 
that every Judge is half a common juryman. 
You are now addressing the common jury half 
of the Court. 

Mr. Justice Brett. — ^Tour opponent says he 



REPORTS OF CASES. 135 

has a right to delay paying you for 50 years, 
because he does not owe you the money. 

Shortt. — The real reason why judgment 
was given for us was that no one appeared for 
the appellant. 

Lord Justice Baggallay. — I was present at 
the time, and, no doubt, that was so. But, 
still, the Court felt that it was very probable 
when the circumstances were fully explained 
the case might be restored. 

Lord Justice Mbllish. — The truth is that in 
actions for small stuns the solicitors never incur 
any expense until it is actually necessary. 

Mr. Justice Brett. — ^You were too severe. 
The Lord Chancellor only said, "You are 
entitled to the judgment of the Court if you 
pray for it." With great severity you did pray 
for it, and you had your prayer. Now, your 
opponent ought to have his prayer. 

Their Lordships then considted together, 
and 

Lord Justice James said : — We are of opinion 
that, having regard to all the circumstances, 
and particularly to the change in the system of 
procedure, what occurred was really an accident 
which could not well have been avoided, and 
that there has been no default on the appellant's 
part. We think, therefore, that the appeal 
should be restored without any costs. The 
Coimsel for the respondent was really warned 
by the Lord Chancellor that an application of 
this kind would very likely be made. It should 
have been acceded to at once, without coming 
to the Court at all.* 



See the Tifmsy November 20th, 1875. 
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OEDEE XXXVII. 

EULE 1.* 

{Witnesses at u Trial to be examined viva voce 

in open Court,) 



Supreme Court of Judicature. 
High Court of Justice — Chancery Division. 

(Before Sir R. Malins, V.C) 
December 20thy 1875. 

PATTISON V. WOOLER. 

JFhere a Tliis was a suit pending at the beginning' of 

from the rule the November Sittings, in which neither a 

f^-^?^^*^^ replication had been filed nor notice of motion 

lata down as ^ 

to pending for decree given on the 2nd of November last. 
Tm^aedmd Bundos Gardiner applied that the evidence 
r^med, the might be taken by aflidavit, with liberty to 

costs were • • /^ i it -i ^i j 

reserved, to cross-examine m (Jcurt, on the ground that, 
leave it'open, though' the affidavits were not filed till after 

at the hearing, ^ . . . . , 

to show that the rule as to contmumg suits in that state was 
fhouidnT^'' laid down, the greater part of the expense of 
have been preparing them had been incurred previously, 
"^^^*^ ' and that the suit was one which could be con- 

veniently treated in that way. 
Crossley opposed the motion. 
The Vice-Chancellor held that the rule 
laid down must be applied in all cases, except 
where some substantial reason could be shewn 
to the contrary. There was no such reason in 
the present case ; but the costs would be reserved 
in order to leave it open at the hearing to shew 
that the case was one in which the defendant 
ought to have assented to the motion, f 

* See Charley's " Judicature Acta,*' p. 448. 
f See the Weekly Notes, December 25th, 1875. 
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EULE 2.* 

(Ordering attendance of Witnesses for cross- 
examination upon any Motion^ Petition or 

Summons,) 



Supreme Court of Judicature. 
High Court of Justice— Chancery Division. 

Before the Master of the Eolls. 
December ^ih, 1876. 

In Re NANTYGLO AND BLAINA IRON WORKS 

COMPANY. 

This was a notice to rectify the register of Leave cannot 

. , be given to 

the company. cross-examine 

Crossley for the motion. witmeseB in 

Court on 

Roxburgh^ lor the respondents, asked that interlocutory 
the motion might stand over, and that he might ^ff^f^J 
be at liberty to cross-examine the applicant in can only be 

>->, j^ ordered to be 

open OOUrt. (» attendance 

The Master of the Eolls : — I cannot sivef^^ cross- 

° examination, 

leave to cross-examine a witness in open Court if it appear 
upon an interlocutory application. All I can do ^^^^^^^^y- 
is to direct the witness to be in attendance, that 
he may be questioned if it appear necessary.f 



* See Charley's " Judicature Acts," p. 449. 
t See the Notes of Cases, Dec. 26tli, 1^75. 
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OEDEE XXXVni. 

EULE 1.* 

{Consent for taking Evidence by Affidavit,) 



Supreme Court of Judicature. 
High Court of Justice. — Chancery Division. 

(Before Sir Charlbs Hall, V.C.) 
December 9th, 1876. 

THE NEW WESTMINSTER BREWERY COMPANY 

V. HANNAH. 

The consent Tl}n& was a motion by the defendant in a suit 
evidence by pending at the time of the coming into opera- 
ajidavit must ^^^j^ ^f ^j^^ Judicature Acts, which had not 

be a formal . . 

consent in proceeded as far as replication or notice of 
wrttwg, motion for decree, that a notice of trial under 

the new practice given by the plaintiffs to the 
defendant might be set aside, on the groimd 
that the plaintiffs had, as the defendant alleged, 
consented to take the evidence in the cause by 
affidavit, and to go to a hearing under the old 
procedure. 

Horton Smithy who moved for the defendant, 
contended that it appeared from correspondence 
between the parties that the plaintiffs had 
consented. 

Cookson, Q. (7., and Whitehorne^ for the plaintiff 
company, denied that they had consented. 

Hall, V.C, said that as there appeared to be ^ 
a misimderstanding between the parties, he 
considered that, in order to show such a consent 
as that required by Order XXXVIII., Eule 1, 

* See Charley's "Judicature Acts," p. 460. 
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there must be a written consent in writing, and 
it could not be inferred merely from correspon- 
dence between the parties.* 



OEDER XL. 
Rule 3.t 

{Setting down Action on Motion for Judgment when 
Judge abstains from directing any Judgment 

to he entered.) 

Supreme Court of Judicature. 
High Court of Justice. — Queen's Bench 

Division. 

(Sittings in JSaneo, before the Lord Chief Justice, Mr. 

Justice Mellor, and Mr. Justice Quain.) 

November I5th 1876. 

LINDSAY V. CUNDY. 

This case was tried on the 4th and 5th The motion 
November, before Mr. Justice Blackburn and-^]J/|^^^^ 
a Special Jury. His Lordship did not enter <^«^« *« thtir 

• J i order in a 

judgment. ^^^ ^y.^„. 

Thesigery Q. (7., on behalf of the plaintiff, ^^ <^«w« «" 
now moved to enter judgment under Order XL. paper. 

The requisite notice having been given, 

Giffard, Q.Cy appeared on behalf of the 
defendant. 

By Order XL., Rule 3, the action is in this 
case to be set down on motion for judgment, 
and notice thereof is to be given. There not 
being any paper in the Common Law Divisions 
of the High Court of Justice in which such a 
case could be set down,t 

* See the TTeekli/ NoteSfDecembeT IStli, 1875, and Weekly 
Reporter of same date. The report in the Notes of Cases ^ 
December 25thy 1875, relates to a different part. 

t See Charley's " Judicature Acts," p. 457. 
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TheBtgeTj Q.C.y asked for directions on the 
point. 

The Lord Chief Justice said that as there 
was no paper in which such a case could be set 
down, and as the present Court was only a Di 
vision of the High Court, and ought not to lay 
down a rule which would regulate the practice 
in the other Divisions, a meeting of the Judges 
of the other Divisions would be called to ar- 
range for a paper in which such cases should 
be entered. In the meantime, however, Mr. 
Thesiger might take it that he had made the 
necessary moiion, and that the case would be 
entered in the paper. 

The Lord Chief Justice then observed that 
the new practice, whatever might be its possible 
advantages, would certainly lead to great prac- 
tical inconveniences. As motion must be made 
generally in all cases, and notice must always 
be given of the motion, both parties would have 
to attend in the first instance, and then there 
must be some list or paper of the cases to be 
heard, which woidd soon be crowded with a 
great accumulation of causes, and that would 
lead to great delay and inconvenience to the 
suitors ; whereas, under the old practice, in many 
cases the motion was refused, and the plaintiff 
was at once at liberty to proceed to judgment, 
and the newtrial paper only contained the names 
of cases in which the rule nisi had been granted. 
However, the Judges would lake time to con- 
sider and consult as to the practice to be 
adopted.* 

^ * See the JViw*, November 16th, 1875, and November 

■ 18tii, 1876. 
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Queen's Bench Division. 

{Before Mr. Justice BLACKBirBK, Mr. Justice Mbllor, 

and Mr. Justice Quain.) 

November 17M, 1876. 
LINDSAY V. CUNDY. 

Mr, Justice Blackburn now announced that 
the Judges had resolved that the cases under 
the new Rules should be entered in their order, 
after the cases in the New Trial Paper. The 
setting down of the case would, in fact, be 
equivalent to the obtairiing of a rule nisi under 
the old practice.* 

Queen's Bench Division. 

December l^th, 1875. 

On application by counsel to know when the 
motions for judgment under the new system 
would be taken, Mr. Justice Blackburn said, he 
had announced during the last Sitting, that the 
motions for judgment, which were really like 
rules for* new trials (the leave to move amount- 
ing to the rule nisi under the old system) would 
be entered in the New Trial Paper, and come 
on in their order after the pending new trials, t 



* See the Times, November, 18tli, 1875. 

t See the Times, December 14th, 1875, where the reporter 
adds : " The new Order provides generally (Order XL), that 
the judgment of the Court shall be obtained by motion for 
judgment, of which notice is to be given to the other side, 
so that tho opposite party in all cases will have to attend in 
the first instance ; and, on tho one hand, the case will be folly 
disclosed ; and, on the other hand, if the application is 
refused, the applicant will always have to pay the costs of 
the opposite party.' 



ft 
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EULE 11 ♦ 

{Power to apply at any stage of action for 9ueh 
order as party applying may be entitled to.) 

See Order XXIH. and Turquand v. Wilson 

reported under it. 



OEDER XLH. 

EuLE 15. t 
{Immediate execution.) 



Execution 
t» 14 days 
under the 
old practice 
directed 
instead of 
immediate 
execution 
vnder the new. 



Supreme Court of Judicature. 

High Court of Justice. — Exchequer 

Division. 

Third Divisional Court. 

MURRAY AND WIFE V. INFIELD. 

This was an action for libel. The defendant 
pleaded "Not Ghiilty ;" and, secondly, that the 
alleged libel was a fair and correct report of 
certain proceedings in a public Court of Justice 
— ^to wit, before the Hove Bench of Magistrates 
— and was made bona fide and without malice. 

The jury found a verdict for the plaintiffs — 
damages, £100 ; expressing the opinion that it 
was not an accurate and impartial report. The 
foreman afterwards said that they would have 
added that there was gross carelessness. 

Mr. Baron Huddlestone said he would direct 
a verdict to be entered for the plaintiffs for £100, 
and give judgment under the new procedure 
for them for that amount. 



♦ See Charley's " Judicature Acts/* p. 461. 
t See Id.^ p. 473. 
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His LoBDSHiP also said that, although he was 
now able to order immediate execution^ he would 
adopt the old practice and give execution in 
fourteen days.* 



Third Divisional Coubt. 

(Sittings at Nisi JPHus, at GuildhaU, before Baron Pollock 

and a Common Jubt.) 

November 25th, 1876. 
TAYLOR V. SHEBLEY. 

This was an action for alleged breach of 
agreement with regard to the sale of a horse. 
The defendant denied the breach. 

Talfourd Salter^ Q.C.j Lordy and Channell 
appeared for the plaintiff; Cokj Q.C.y and 
Horace Browne for the defendant. 

The plaintiff was a lieutenant in the lOtb 
Hussars^ and the defendant was a horse-dealer 
at Twickenham. In February last the plaintiff, 
who was then stationed at Hounslow^ wanted 
a horse for the regimental and some other races. 
On passing the defendant's premises he saw a 
horse being exercised, which he thought would 
suit, and he entered into negotiations with the 
defendant for its purchase. For certain of the 
races it was necessary that a horse should have 
a hunter's certificate from the master of the 
Queen's hounds, and, according to the plaintiff's 
statement, the defendant agreed to furnish such 
a certificate for the horse in question. It ap- 
peared that \mder such circumstances the seller 
sometimes took a lower price on condition of 

♦ See the Tirms, November 6th, 1876. 

10 
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Appeal chaxged with the hearing of interloea- 
toiy applioations, as the Lord GhancelloT has 
annoimoed that all such applications must be 
made to that branch of the Oonrt of Appeal 
which sits at Lincohi's Inn. 

The application was at once con&onted with 
numerous difficulties. 

Lord Justice Hellish seemed to think that 
notice of the application ought to have been 
given, and that only motions for a new trial 
could be made without notice. 

Herschelly Q.C,y pointed out that there 
were other exceptions from the rule besides 
motions for a new trial. The present applica- 
tion was not made in an action^ but was, in 
reality, in substitution for, and in the n^^ture of, 
an application for a mandamus. 

Lord Justice James then pointed out that 
as Mr. Justice Brett was a member of the 
Common Pleas Division, and, as such, had taken 
part in the decision appealed from, the Court, 
as at present constituted, could not properly 
hear the appKcation. 

Lord Justice Mellish. — ^I really don't know 
how you are to get your Court, as a large 
majority of the Judges are shareholders in the 
London and North- Western Railway, and, 
according to the rule that has been laid down, 
ought not to take part in any case affecting the 
company. Lord Justice James appears to be 
the only member of the present Court who is 
competent to hear the present application. 

Mr. Justice Brett. — ^It is high time this 
nonsense about JjidgQS b^ing interested in rail- 
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OEDEE XLIV. 

EULE 2 * 

{Writ of Attachment not to issuey except on leave 
to be applied for on notice to the Opposite 
Party.) 



Supreme Coxtrt of Judicatuke. 

High Coitrt of Justice. — Chancery 

Division. 

(Before Sir Charles Hall, V.C.) 
November 6th, 1876. 

GARLING t\ ROYDS, 

This was a pending suit in wHcli repKcation j„ ^ gf^a 
had not been filed or notice of motion given ^^'''^'^^ ^** 
before the Judicature Acls came into operation, ber^ 1875, 
and was consequently one in wliich, according ^^^^^^*^"^ 
to the general directions given by the Judges under the old 
of this Division, the proceedings were to con- ^ITnotke^e'- 
tinue up to one or other of those steps under /^''^ thejiUng 

,,,,.. of replication, 

the old practice. 

The defendant was in default for not having 
answered, and the plaintiff was desirous of 
issuing an attachment against him according 
to the old practice — i.e., without notice. The 
record and writ clerks, however, declined to 
issue the writ under the old practice, because 
Order XLIY, Eule 2, had varied the old prac- 
tice, having provided that " no writ of attach- 
ment should issue without the leave of the 
Court or a Judge, to be applied for on notice 

♦ See Cliarley's " Judicature Acts," p. 482. 
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hearing of the cases from the Court of Common 
Pleas, of which there were 11 — three out of the 
numher being, however, withdrawn. 



SHARROCK V. THE LONDON AND NORTH-WESTERN 

RAILWAY COMPANY, . 

jRtOe nisi Thig -^as a case tried before the County 

granted eallxng ^^ _. «» /^ • • . 

upon a County Court Judge of CarKsle, and in which the 
^^il^' ^' plaintiff had recovered a verdict for £60. The 

tnow cause -*- 

why he should plaintiff used to send his horse and cart to the 
fir an appeal! railway to get coals, &c., and the horse being 
[Rule dis- alongside the railway, was startled by something, 
and hence an accident occurred for which the 
plaintiff sued, on the groimd that there was no 
protection. The Judge ruled that there was 
evidence of negKgence in the absence of protec- 
tion. The company desired to appeal, and with 
that view to call upon the Judge to state a case 
for appeal, but he declined to do so, thinking 
it a mere question of fact. Hence the com- 
pany had applied to the Common Pleas Division 
to compel him to do so, but they had refused 
the application. The Court of Common Pleas 
had inquired as to the ground of appeal, and it 
appeared to be that there was no evidence of 
negKgence or neglect of duty on the part of the 
company, and as the Court thought there was 
evidence they refused the' application. The 
company now desired to appeal. 

Herschelly Q.C.f on the part of the com- 
pany, desired to make the application, but said 
he foimd that the Lords Justices of Appeal at 
Lincoln's Inn were shareholders in the com- 



II 
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obey the order on the affidavit of non-produc- ^^ Judicature 
tion of the will and non-appearance to the into operation, 
subpoena. The will had not been produced. 

Searle now moved for a rule nisi for an attach- 
ment against Thomas Baigent on the groimd of 
contempt. [Hannen, P. — Are not rules nisi 
'abolished by Order LIII., Eule 2 ?] This pro- 
ceeding was commenced before the Judicature 
Acts came into operation. On the 5th No- 
vember the President of the Division made an 
order imder the powers of the Judicature Acts 
providing that all suits and proceedings com- 
menced before the Acts came into operation 
should be conducted under the old rules and 
procedure unless otherwise ordered. Therefore, 
under the order the Court has made the old 
procedure will apply. [The President : Has 
notice been given of this motion ?] It did not 
so appear on the paper, but it was not usual. 

Hannen, J. — This is an incidental matter 
which I did not intend to include when I made 
the order that all causes, matters, and. proceed- 
ings transferred from the Court of Probate to 
the High Court should be continued and con- 
cluded in the same manner as they would have 
been continued and concluded iu the Court of 
Probate. The case falls within the express 
enactment of Order XLIV., Rule 2, that "no 
writ of attachment shall be issued without the 
leave of the Court or a Judge, to be applied for 
on notice to the party against whom the attach- 
ment is to be issued.'' No notice of this appli- 
cation appears to have been given, it having 
been, doubtless, assumed that the Court would 
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in the first instance grant a rule nisi. I there- 
fore direct that notice be given to the party to 
be affected by the attachment before the appli- 
cation, is made * 



ORDER L. 

Rule l.f 
(An Action not to abate by the Death of a Parhj,) 



Supreme Court of Judicature. 

High Court of Justice. — Chancery 

Division. 

(Before Sir Charles Hall, V.C.) 
November llth, 1875. 

In Re JAMES ATKINS' ESTATE. 

On death of a This was a petition for payment out of a 
the Vice- fund paid into Court xmder tlie Lands Clauses 
CJmneeiior Consolidation Act, 1845, to a person claiming 

I jjiCiiv \ OTdeveci' 

that the to be aosolutely entitled to it. After an order 

iflmVnlld^ had been made directing certain inquiiies, and 

by her pending those inquiries, the sole petitioner died, 

having by her will devised all her real estate 

to her executors. The will having been proved, 

Strickland applied for an order to amend the 

petition by stating the death of the petitioner 

and substituting her executors as petitioners. 

He submitted that it appeared from Order L. 

of the new Rules of Court imder the Judicature 

Acts, that the petition could not be revived 

under the old practice, as in In re Stagoll, 

Weekly Notes, 1867, 179 ; 15 W. R. 974, and 

♦ See the Weekly Reporter, November 20th, 1876 ; Law 
Times, December 11th, 1876 ; Weekly Notes, November 27th, 
1875 ; and Notes of Cases, November 20th, 1875. 

t See Charley's " Judicature Acts," p. 494. 
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he referred to In re Wilkinson^ s Settled EsMes 
(Law Eep. 9 Eq. 71.) 

The Vice-Chancellor said that he could 
not give leave to amend, the order on the 
petition having akeady been made, and there 
was no abatement under the new practice ; but 
that he had no difficulty in ordering that the 
petition should be continued and carried on by 
the executors of the late petitioner, the 
necessary evidence being of course produced.* 



Chancery Division. 

(Before Sir Charles Hall, V.C.) 
November 25tli, 1876. 

CRANE V. LOFTUS. 

This was a suit in which a decree had been A suit in 
made in 1872. The sole defendant died m^al^^, 
March, 1876, and an application was now <*^ <^^* A«<^ 

J T 1 in 1 • i P I^ become abated 

made on behali or ms executors for the before the 
direction of the ludge as to revivor. Supreme 

** ^ . , Court of 

Crossley, for the applicants. — ^Your lordship's Judicature 
direction as to pending causes seems to leave it intoomratvm 
doubtful whether we should revive this suit revived 

J. . .1 11 i» 1 I* accordinff to 

according to the old practice by an ordinary ^;^ ^14 
side-bar order, or make the application under i'*'^^*^*- 
Order L. It is apprehended that applications 
under that Order must be made in Court. 
When the Orders contemplate applications to 
the Judge at chambers, they contain express 
words to that effect. 

Hall, V.C. — I do not see why the application 

* See the Weekly Notes, NoTember 20th, 1876 ; Weeklff 
JUporter, of the same date ; and Notet of Caset, November 
27th, 1876. 
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EULB 11.* 

(Production of Printed Copies of Evidence taken 
in the Court below^ in Appeal.) 

Supreme Court of Judicature. 
Court of Appeal. 

(Before Jaues and Mbllish, LL. J., and BLACiBVBjr, J.) 

December 9M, 1876. 

SICKLES V. MORRIS. 

Where the This was an application for an order on the 

Xtlrti ^^^^ 0^ *^® I^^^s in the Common Pleas Divi- 
in the court sion, or other officer having charge of the affi- 
^tr'Z'T "" davits filed in the cause, to produce the same 
TV*^^ in Court on the hearing of an appeal from an 
defendant Order made in the cause by the Common Pleas ' 
appealed. Division on November 28, 1875. 

were very ^ ' 

voluminous, The action was brought by General Sickles, 
^een printed, formerly the American ambassador at Madrid, 
the Court, on fjQ recovcr £19,500 as a commission for proour- 

the application . . tin ira •i_i^ 

of the plaintiff, ing certam contracts from the opamsh (±ovem- 
in order that j^e^t^ T]ie written contracts under which this 

expense might 

be saved, dis- sum was payable were not admitted by the de- 
^^zriii. feiidMit, and the plaintiff alleged that they 
^ttfo 11, were absolutely necessary for his case, and as 
^nt^dcopies they werc at Madrid evidence of their contents 
to be produced QQuld uot be obtained without a commission. 

on appeal, and 

ordered the The plaintiff obtained an order from a Judge 
^£aZeofthe ^* chambers for a commission to issue, but the 
affidavits to defendant appealed, and the Conmion Pleas 

attend in court -f^. . . • j j xi- j -n xi_« j 

on the hearing Division rcscmdcd the Order. From this de- 

•^A* ^^^^ cision the plaintiff gave notice of appeal, and 
affidavits for Some PaynCy for the plaintiff, now moved for 

the use of the . — 

Court. « gee Charley's « Judicature Acts," p. 627. 



REPORTS OF CASES. 151 

ever the new rales direct an ex parte applioa- apply at the 
tion for an order to be made to a judge it does ^^^ ^^ ^^*^^ 
not mean that you are to apply in court ; the 
application for an order of course is equally an 
application to me. By obtaining it- there you 
will save one-fourth of the expense.* 



OEDER LI. 
Rule l.f 

{Transfer of Action from one Judge to another of 
the Chancery Division by the Lord Chancellor,) 



Supreme Court of Judicature. 
Court of Appeal, Lincoln's Inn. 

(Before James, Mellibh, and Baggallay, L.J J.) 

November 5thy 1875. 

He hutley, deards v. putt. 

In this case an administration summons had The lords 
heen taken out, before the Supreme Court of «^«*^*^« ^^^^ 

TJ-i. AX 'i. i.' -L J* no jurisdiction 

J uoicature Acts came mto operation, before to order the 
Bacon, V.C, and another summons for the i^'T-^Z?/^, 

, , , w* ^ « x^ gj^^f instituted 

administration of the same estate had been *« the Court 

taken out before Hall, V.C. tf^thT 

Bathurst now applied, with the consent oi *^t*(^icature 

,, ,. p 3 J. 1 p 1.^ Acts came into 

ail parties, tor an order to transier the pro- operation from 
ceedings pending before Bacon, V.C, to ^^ ^."'"^ ^^ 
Hall, V.C. The consent of both judges had Chancellor 
been obtained to the application. *^ ^f ^ ^-^ 

•t'r another. 

Lord Justice Mellish. — ^We have no juris- The Lord 

Chancellor 

* See the Weekly Jteportery December 1 Ith, 1875 ; and 
Weekly Notes y December 4th, 1876. 
f See Charley's " Judicature Acts," p. 499. 
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paid his rent regularly he should not be removed 
from the farm during his life. This was 
repeated by Sir Tatton in January, 1851, and 
at plaintiflf's request, by way of assurance, he 
wrote to him as follows : — 

*' I think you may now rest satisfied. So 
long as you continue to do justice to your land, 
justice will be done to you both by myseK and 
my son." 

At the same time the defendant, the present 
Sir Tatton, wrote to plaintiff: — 

" In consequence of the great expense you 
have been at in the improvement of your farm, 
I think it only right to give you this assurance 
— ^that when I come into possession at my 
father's death no unjust advantage shall be 
taken of you either by myself or my steward." 

It appeared that the plaintiff's rent had fallen 
into arreax, and that in 1857 the late Sir Tatton, 
by way of repaying him what he had expended 
upon the farm, forgave him all arrears of rent. 
The present Sir Tatton succeeded his father in 
1863, and the plaintiff continued in his tenancy 
xmtil 1873, when some difficulty arose on the 
subject of rent. In the result the present Sir 
Tatton brought an action of ejectment against 
the plaintiff, who thereupon filed his bill to 
restrain the action and to establish his right 
under the alleged agreement to imdistuxbed 
occupation of the farm during his lifetime. 

The Vice-Chancellor was clearly of opinion 
that the arrangement between the father and 
the plaintiff, evidenced by the father's letter, 
and confirmed by the son's letter, was binding 
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from one Judge to another of the Chancery 
Division, if both parties consented, they might 
send in anappKcation to the Lord Chancellor's 
Secretary for his written consent.* 



Court of Appeal, Lincoln's Inn. 

( Before James, Mellish, and Baggallay, L.JJ.) 
November %th, 1876. 

In Re boyd's trust. 
W, W Karslahe applied for an order to Order LL, 
transfer this petition from Vice-ChanceUor ^**^^^'^^^j^; 
Malins to Yice-Chancellor Hall, and sub- o/Fetitions as 

« 1 1 jiTiii t •• (»jT»T" t 1 • well (US to the 

mitted that the decisions of their Lordships on transfer of 
Friday last, In Re Hutky, that they had no ^^^*<^- 
jurisdiction to order the transfer of proceedings 
from one Judge to another of the Chancery 
Division, applied only to the proceedings 
specially mentioned in Order LI., Eule 
1, viz., to " any action or actions," 
which petitions were not. That Order being 
silent as to petitions, the old practice must 
prevail according to the introductory note to 
the Orders: — "Where no other provision is 
made by the Act or these Eules, the present 
procedure and practice remain in force."t 

Lord Justice Mellish said that there was 
no difference in this respect between a proceed- 
ing by petition and by suit, all Chancery juris- 
diction, except that which was purely appellate, 
having been transferred from the Court of Ap- 
peal to the High Court of Justice. They had 
no longer any original jurisdiction, and the ap- 

* See the Law Times , November 20tli, 1875, and Times^ 
Noyember llth, 1876. 
t See Charley's ** Judicature Acts," p. 2.11. 
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year ago by 
the Court of 
Exchequer 
allowing a 
detnurrer to 
one of the 
pleat on the 



*** *^'^Sir^^ *^® expiration of the time in -which, nnder the 
Supreme Court of Judicature Act, 1875, Order 
LVllI., Bule 15, appeals must be brought. 

The action was brought by a landlord against 

his tenant on a covenant by the tenant in his 

lease that he would not overstock the land com- 

aithoughiseuee piised in the lease with hares and rabbits. 

^j^^^ ^^ The defendant put in numerous pleas, among 

be tried in a others, that the question should be referred to 

actionf arbitration under a clause contained in the lease. 

To this plea the plaintiff demurred, but his 

demurrer was overruled, and judgment on the 

demurrer was signed on November 24, 1873. 

The issues of fact were never tried, owing to 

the absence of the plaintiff from England, 

through illness. 

In October, 1874, the defendant applied for 
and obtained leave to amend his pleas by adding 
a denial that any damage had been done. 

Arthur Charles^ for the plaintiff, now asked for 
leave to appeal from the judgment on demurrer, 
saying that before the passing of the Supreme 
Court of Judicature Act, 1875, as judgment had 
been signed within six years, such an applica- 
tion would have been unnecessary, but that since 
that Act, as a year had elapsed after the order 
had beei^ made, an appeal could not be brought 
"without special leave. [Blackburn, J., said 
the appeal could not have been brought under 
the old practice, as the record was incomplete.] 
By consent it could have been brought. [Black- 
burn, J., observed that that would have been 
practically a determination of the issues of 
fact.] 
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whichoughttogo before a jiiiy, and therefore the 
action could be more conveniently tried in the 
Queen's Bench Division than in the Chancery 
Division. But in reality the action v^s only 
brought in the Chancery Division in order to 
escape from the operation of the rule which, under 
the old practice, had always prevailed in the com- 
mon law courts, that, where an action had been 
discontinued, no second action could be brought 
by the same plaintiff for the same cause of ac- 
tion until he had paid the taxed costs of the 
first action. That rule could probably be still 
acted upon ; and had this action been brought 
in the Queen's Bench Division the defendajits 
would have been entitled to have all proceed- 
ings stayed until the costs of the former action 
had been paid. 

Lord Cairns, C, said that, under the pre- 
sent practice, there was no reason why an action 
for damages should not be brought in the 
Chancery Division, and be tried there before a 
jury, as well as in any other Division of the 
Court. His Lordship could not proceed on the 
supposition that a trial by jury would be con- 
ducted better in one Division'than in another. 
It would be contrary to the intention of the 
Act of Parliament and of the Rules of Court, 
and would be imposing a fetter on the right 
given to a suitor to choose the Division in which 
he would bring his action, if an action were to 
be transferred merely because some persons 
might think that another Division would be 
more convenient than the one which the suitor 
had selected. There might be very good reason 
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for an iq>pIioatioB to the Judge of the Chano^y 
Diyifiioiiy to whose Court the action was attached, 
for an order to stay all proceedings until the 
costs in the former action had been paid, but 
the fact that these costs had not been paid was 
no reason for transferring the action from the 
Division to which the plaintiff had assigned 
it.* 



Rule 2.t 

{Transfer of Action from one Division to another 

by the Division to which it is assigned.) 



See under section 1 1 of the Supreme Court of 
Judicature Act, 1875, and the Case there cited. 



Supreme Court of Judicature. 

High Court of Justice. — Common Pleas 

Division. 

ANON. 
November I2thy 1875. 

Case from the Herschell^ Q.C., made an application with 
T^^^FUm^ respect to a case in the new trial paper in the Ex- 
Laneaater chcquer. The rvile had been obtained in the 

assigned to the •* •% n i. j* t7\ i^ "Li. x-l 

Common PUas old Court 01 JjiXchequer, but as the case was one 
Division, fi-Qm the Court of Common Pleas at Lancaster, it 
that Division was assigned under the Supreme Court of Judi- 
to theExche- mature Acts to the Common Pleas Division. 

quer Divtsum, 

as the rule nisi The Icamed counsel said it was thought most 

hadb^n ^*^ Convenient that the rule should be argued in the 

Exchequer, and all diflBculty could be avoided, 

* See the Law Times, Dec. 4th, 1875 ; Weekly Reporter, 
of the same date ; Times, Nov. 27th, 1876. 
f See Charley's " Judicature Acts," p. 600. 
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Tinder Order LI., Bule 2, by transferring the obtained in the 
case to the Exchequer Division, with the consent ^xe^guer! 
of the President of that Division — ^that consent 
in this case had been obtais^d. 

The Lord Chief Justice. — ^We can have no 
possible objectioix. 

OEDEE LHI * 

(Motions to shew cause, 8fc). 

Supreme Court of Judicature. 

High Court of Justice. — Queen's Bench 

Division. 

Deoember lith, 1876. 
In Be PHILLIPS AND GILL. 

The Supreme Court of Judicature Act, 1875, ituie nisi 
First Schedule, Order I., after providing for^^^;^,^^ 
the commencement of actions and interpleader »otieej in an 
proceedings, by Eule 3 enacts that " all other where there 
proceedings in and appKcations to the Hiffh *^^,!.^^ '*^^*^''» 

*■ o ^ ^^ o calMig upon 

Court may, subject to these Rules, be taken and the party 
made in the same manner as they would have ^nawaZ had 
been taken and made in any Court in which any *^«^ ^*«'^'» to 
proceeding or application of the like kind could ^anwtmt 
have been taken or made, if the Act had not Vf^^^^t\rT 

' Order LHI., 

been passed." Rule 2, applies 

By Order LIII., Eule 2, " no rule or order '""^^ ^" ^'^^"'• 
to show cause shall be granted in any action, 
except in the cases in which an application for 
such rule or order is expressly authorized by 
these rules." By Eule 3, "except where by the 
practice existing at the time of the passing of 

* See Charley's " Judicature Acts," p. 606. 



168 SUPBEME COTTKT OF JTTDICATUBE ACT, 1876. 

the Act any order or rule has heretofore been 
ex parte absolute in the first instance, and except 
where by these rules it is otherwise provided, 
and except where the motion is for a rule to 
show cause only, no motion shall be made with- 
out previous notice to the parties affected 
thereby." 

In the present case disputes between the 
parties had been referred to arbitrators under a 
clause in partnership articles, and the arbitrators 
awarded that Gill should pay Phillips a sum of 
money. The submission having been made a 
rule of Court, 

C, Hall moved for a rule nisi calling on 
Gill, against whom the award had been made, 
to show cause why he should not pay the sum 
awarded. 

The Court asked whether the proceeding 
should not have been by motion after notice. 

C. Hall cited Order I., Rule 3, and Order 
Lm., Bules 2 and 3, pointing out that Bule 2 
of Order LIII. referred only to actions^ which 
this was not ; and that Bule 3 of the same order 
expressly excepted rules to show cause from 
the provision requiring notice to be given to the 
other side. 

The Court held the mode of procedure to be 
right, and granted a rule nisi.^ 



* See Notes of CaseSf December 18th, 1876 ; and Weekly 
Notes, of same date. 
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ORDER LIV. 

Rule 6 * 
(An Appeal from a Judge at Chambers in the 
Queen^a Bench, Common Pleas and Exchequer 
Divisions must he made by motion within eight 
days after the decision appealed from.) 



Supreme Court of Judicature. 

High Court of Justice. — Common Pleas 

Division. 

(Sittings in Banco, before Mr. Justice Grove, Mr. Justice 
Denhan, and Mr. Justice Abchibald.) 

November Sthy 1875, 
SICKLES V. MORRIS. 

In this case Bowen applied to the Court under On the 8th 
the Supreme Court of Judicature Acts that a ^c^{^Jft 
motion of appeal which he desired to make might ^^^ «^ 
stand over. The learned coimsel said he made the there hebig no 
appUcation because the appeal was from a Judge ^^ »^» 
at Chambers, and the Act required that the appeal from 
motion should be made in eight days. To-day *^^ ^^^^ 
was the eighth day, and there was no chance of Court (of 

i-i •j.TTi.-L' 1.J Common Tleaf) 

his tumin the hst bemg reached. allowed the 

Mr. Justice Grove said that notice must be ^pp^^i^nt, on 

given to the other side. affidavit and 

Bowen said that he was prepared to give notice f*?'^/ ?I" ' 

at once. The learned counsel added that he motion as 

had an affidavit with him, which under the ^a^d"" 

circumstances perhaps need not be filed. a^oumed. 

Mr. Justice Grove. — If we allow motions to 

be taken as made, without affidavit, we shall be 

introducing a very lax practice. 

* See Charley's " Judicature Acts," p. 613. 
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Bowen. — ^My affidavit is ready. 

Mr. Justice GhttOTE. — ^If it is filed to-day 
and notice given, the motion may be taken to 
have been moved and adjonmed ; bnt it should 
be nnderstood that in granting indnlgenees in 
oases of this sort, we do so becaose the Act is 
new and involves a new procedure. They are 
not to be taken as precedents when the Act is 
known and acted upon. 

The GouBT then proceeded with motions for 
new trials.* 



Common Pleas Division. 

November 2Qthy 1876. 
TATLOB f?. JONES. 

Amotion of LumUy Smith moved to set aside an order of 
opealfromthe LusH, J., at Chambers, setting aside a writ of 
Judffe at prohibition issued out of the Petty Bag Office. 
^^tftie ^. <7&rrA showed cause. 
made on the A preliminary objection taken to the motion 
iJyf d^iewn^ wsfi that the day named in the notice for hear- 
*mv*^ ^ ^^ ^'^ motion — viz., Monday, Nov. 22 — was 
8mda^. too late, the order appealed from having been 
made on the 13th, and therefore more than 
eight days previously, and reference was 
made to Order LIV., Eule 6, of the 
Supreme Court of Judicature Act, 1875. The 
answer was that the 21st, the last day for 
hearing the motion, being a Sunday, the de- 
fendant might give notice tiiat the motion 
would be heard on the 22nd^ according to Order 
LVn., EuleS. 

* See the Times, November 9th, 187o. 
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The Court being of the latter opinion, the 
case was heard on its merits. 

The question was whether the whole cause of 
action arose within the jurisdiction of the Lord 
Mayor's Court. 

The Court held that the contract was wholly 
made in the City ; and the whole cause of action 
haying arisen within the jurisdiction of the 
Lord Mayor's Court, the order of Lush, J., was 
affirmed. 

Motion refused.* 



OEDEE LV.t 

( Where an action is tried hy a Jury^ the costs shall 
follow the eventy unless the Judge at the trials 
upon good cause shewn, shall otherwise order.) 



SupREBfE Court op Judicature. 
High Court op Justice. — ^Exchequer 

Division. 
Third Divisional Court. 

(SittingB at Nisi Frius, before Mr. Baron Huddlestone and 

a Common Juby.) 

November I7th, 1875. 
JAHES V. NORTON* 

This was an action for goods sold and JFhereaiady 
deKvered. The defendant pleaded ''^oybt'^Z^IT' 
indebted." ^^ dress- 

George Francis and Lumky Smith appealed ^t refused to 
for the plaintiff: the defendant appeared in^*y^^^^*i«^/ 

^ *"^ an action fwr 

person. the amount of 

* See tlie Notes of Cases^ December 4th, 1875. 
t See Charle/s ''Judicature Acts> p. 513. 
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th4mbrought The plaintijff was Mrs. Abraham James, 
herdrestmaker, Uourt millmer and oressmaker, cairjmg on 
mnd the actum tiiginess at 2, Hanover-square, and the de- 
quetuiy tried, fendant was the Hon. Mrs. Norton, and the 
[StiddUstone, ^W5tion was brought to recover £85. 19s. 7d. for 
^.] directed dresses and miUinery. The first item was 29 

that the eoets . i»iiT_ii.-i j-a i. 

»houid follow guineas ior a black velvet dress, made m August, 
the event, jgTl, and sent to Scotland ; the second was 35 
guineas for a Court dress, with plume, veil, and 
flowers for the hair, furnished in May, 1872, 
on the occasion of Her Majesty's Drawing 
Room. There were bIso charges for some other 
articles. A sum of about £10 was also claimed 
for interest, and Mrs. Norton, although dis- 
puting the items, offered to pay if the plaintiff 
would not press for that sum, but when that 
was waived she refused to pay the costs of the 
suit. There had been a good deal of corre- 
spondence between the parties, but Mr. Francis 
said he would not read it imless he was com- 
pelled. 

Mrs. James, who was called, said that the 
charges were reasonable; and other evidence 
was given to that effect 

Mrs. N(»rton, who was accommodated with a 
seat below the Bench, being asked by the Judge 
what defence she had to the action, complained 
that dressmakers overburdened with business 
would still take orders and promise to execute 
them in time, instead of revising them, and 
allowing humbler tradespeople to have a chance 
of customers. With regard to the black dress, 
she said that Mrs. James delayed from time to 
time finishing it, until at last she was obliged 
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to leave for Scotland on a set of visits, and that 
she never saw the dress until she returned to 
London. Mrs. Norton also stated that the black 
dress was to be 25 and not 29 guineas, and the 
Court dress was to be 30 instead of 35 guineas, 
and she complained of these overcharges. She 
also thought that because she was not a regular 
customer Mrs. James had treated her discour- 
teously and like " dust under her feet." She 
spoke of difficulties that had arisen as to the 
payment of the jointure imder her marriage 
'Settlement, and said that as she never would 
resist any honest claim, she felt insulted by the 
threat of legal proceedings, and determined, 
although very ill, to adopt the painful and 
disagreeable course of coming into court. 

Mrs. James denied that she ever treated Mrs. 
Norton with discourtesy, and said that she paid 
every possible attention to customers in a su- 
perior station. She also contradicted the de- 
fendant as to some other parts of her evidence. 
Mrs* Norton admitted to Mr. Francis that she 
was the author of a letter, signed " Justitia," 
which appeared in the Morning Post of the 
29th of October last. 

The learned counsel read the first paragraph, 
commenting upon Lord Brougham's definition 
of an advocate's duty. 

Mr. Baron Huddlestone did not see the rele- 
vancy of the quotation. He added that they all 
knew Mrs. Norton always wrote with marked 
ability, and the learned counsel might as well 
read an extract from one of her beautiful poems. 

Franm said his reason for reading the letter 



164 SUPREME COTJKT OF JUDICATURE ACT, 1875. 

was that it was written in reference to this 
case. 

The learned Baron held that the interest 
could not be recovered, and left the jury to say 
whether the deductions claimed by the defendant 
ought to be allowed. 

The jury returned a verdict for the plaintiff 
for £74. 18s. 

Mr. Baron Huddlestone said he should give 
judgment for that simi, and follow the old prac- 
tice of allowing execution in 14 days, to which 
he supposed there would be no objection. 

Lumley Smith. — ^There is no desire to put 
any pressure upon the defendant. 

Mr. Baron Huddlestone. — Mrs. Norton has 
handed up a paper, applying to me under the 
55th section of the Judicature Act to mate an 
order with reference to costs. That section 
provides that, at a trial by jury, costs shall fol- 
low the event, unless on an application made 
at the trial, for good cause shown, the Judge 
shall otherwise order. I should be very happy 
to relieve Mrs. Norton of the burden of payiog 
costs, but I can have no personal feeling in this 
matter, and in the discharge of a public duty I 
feel bound to say that, in my judgment, no 
cause has been shown to induce me to make 
any order on the subject.* 




♦ See tlie Times, Novcm))er 18th, 1875. 
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ORDEELYn. 

Rule 3.* 

(Act dulydone, where the time for doing it expires 

on a 8undayy if done on the day on which the 

offices shall next be open.) 

See under Order LTV., Etde 6, and the Case 
of Taylor v. Jones there cited. 



OEDER LVII. 

EULE 6.t 
(Power of the Court to enlarge the time for taking 

any proceeding.) 



Supreme Court of Judicature. 

High Court of Justice. — Common Pleas 

Division. 

(Sittings in Banco, before Lord Chief Justice Colebxdge, 
Mr. Justice Brett, and Mr. Justice Grovb.) 

November Sth, 1876. 

SHARROCK V. THE LONDON AND NORTH- 
WESTERN RAILWAY COMPANY. 

This aotion was brought in the County Court ^^ **^ ^ 

, , , enlarged for 

to recover damages for injuries caused to a mare appealing to a 
belonging to the plaintiff through the negU- ^/..^S, 
gence (as was alleged) of the company's ser^ allowed on 
vants. The mare fell down an embankment ^;J*;^^^^;^'^ 
at the company's station at Southwaite while orders. 
the plaintiff was unloading some hay fipom a 
railway waggon on a siding belonging to the 
company. The station-yard was full at the 

♦ See Charley's " Judicature Acts," p. 618. 
t See lb., p. 619. 
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Application to 
proceed under 
the Supreme 
Court of 
Judicature . 
Acttffor the 
purpoee of 
claiming a set' 
off and eontri' 
Jmtion^aUowed, 



Application to 
proceed under 
the Supreme 
Court of 
Judicature 
Actiffor the 
purpose of 
making a third 
person a party, 
granted. 



it may be as specific as a statement of claim wotild 
be. The defendant must have eight days to deli- 
ver his defence after deliyery of amended declara- 
tion.* 

vn. 

HaBBISON v. MaBKINS and AirOTHEB. 

This was an action on a contract, and the 
present application was made, on appeal from 
Master Gordon, by one of the defendants to pro- 
ceed under the new Acts, for the purpose of 
claiming a set-offf against the plaintiff, and con- 
tribution! from the co'-defendant. 

HuDDLESTON, B., made the order.§ 

vm. 

Clabkson v. The Bbitish and Fobeign Mabhte 

Insubance CoMPAinr. 

This was an action brought by Clarkson, a 
broker in England, on a policy of insurance. The 
declaration had been delivered in Januaiy. 

Frenchy for the defendant. The real plaintiff in 
this case is Hivano, an Italian, he being the person 
interested in the policy. The circumstances of the 
loss were so suspicious that the Italian authorities 
ordered an investigation, with the idea of bringing 
a charge of fraud against Rivano. We have 
obtained an order for discovery of ship's papers 
from Clarkson ; but he can only produce what 
Hivano chooses to send. Mr. Justice Brett refrised 
to make an order upon Rivano for an affidavit of 
ship's papers. -We desire to proceed imder 
the Judicature Acts, in order to make Rivano a 
party to the action. || 



• Weekly Notes, November 27t]i, 1875 (Monday, Novem- 
ber 22nd) ; Law Times^ lb, ; Solicitors* Journal, lb, j 

t See Order XIX., Bale 3. 

J See Order XVI., Rule 17. 

} Weekly Notes, December 25th, 1875 (Thursday, Decem- 
ber 16th) ; Law Times, lb, ; Solicitors* Journal, lb, 

I See Order XYI., Rule 17. 
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could be made now from any order of the 
Court, except in one or two specified cases, 
where the appeal was from an inferior Co art, or 
in questions as to discretion of costs. 

Mr. Justice Brett cited the 45th section of 
the Supreme Court of Judicature Act, 1873, by 
which appeals to a Division of tlie High Court 
from a County Court are final, unless special 
leave is given by the Division. 

Her Schelly Q.C.y said he was not appealing 
from a County Court. He was making a 
substantive application as if he were applying 
for a mandamtiSy and the grounds on which he 
applied were that the Court of Appeal had 
made no arrangements about taking motions, 
and he thought this application, therefore, 
would be of use. 

The Court acceded to the application.* 



Court of Appeal, Lincoln's Inn. 

(Before Lords Justices Jambs, Mellish, and Baqgallat, 

and Mr. Justice Brbtt.) 
November 1*1 th^ 1876. 

SHARROCK t\ THE LONDON AND NORTH-WESTERN 

RAILWAY COMPANY. 

Sersehelly Q,C.y {Sutton with him), on be- 
half of the Company, applied ex parte^ by 
way of appeal from the Common Fleas Divi- 
sion, to grant a rule calling upon a County 
Court Judge . to show cause why he should 
not sign a case for an appeal. The applica- 
tion was made as a purely interlocutory ap- 
plication to their Lordships, as the Court of 

• See the Timet^ Not. 8th, 1875. 
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BEF0BT8 OF OASES 



Staying execu' 
tion where 
HOW inequit' 
able to carry 
out judgment. 



SUB-SEOnON (2). 

I. 

Where a judgment has been obtained, and an 
arrangement is subsequently entered into which 
would render it inequitable to carry that judg- 
ment into effect, execution will now be stayed by 
a Judge in chambers {Per Quain, J.)* 



A mortgagee is 
not to he kept 
ut of posses- 
sion hecauee 
the mortgagor 
hat an equitO' 
hie right to 
redeem. 
The mortgagor 
must bring the 
debt and inter^ 
est into court. 



n. 

Hanbttry and Othebs V, NOOKE. 

In this case, an action of debt and one of eject- 
ment, by mortgagees against the mortgagor, had 
been consolidated. The defendant, in his state- 
ment of defence, claimed a right to redeem ; and, 
on the hearing of a summons to strike this defence 
out. Master Gordon ordered the defence to be 
struck out, unless the defendant brought the debt 
and interest into court in six days. 

That decision was now appealed against. 

Wo'rhurton Pike for the plaintiff. 

HuDDLESTON, B. — The defendant here claims a 
right to redeem. He can no longer get an in- 
juction from the Court of Chancery, and he is now 
entitled to plead his equitable rights. But in the 
meantime the mortgagee must not be kept out of 
possession. 

No order. I 



Staying pro- 
ceedings in 
Common Law 
action 
on order to 
refer for ta»- 
ation of costs 
in suit. 



SUB-SECTION (5.) 

I. 

An application haying been made to the Masteb 
OF THE EoLLS to make an order to refer for teaa- 
tion the costs in a suit, and in the mean- 
time to restrain a Common Law action now 
pending, he said that he would make the order to 
refer, but had now no power to stay proceedings 



• Law Timesy December 4th, 1875 (Wednesday, 
Noyember 24th) ; Solicitors* Journal, lb, 

t Weekly Notes, Decemher 26th, 1876 (Wednesday, 
December 16th] ; Law Times lb.; Solicitors* Journal, lb. 
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way sliares, and, therefore, incompetent to try 
cases affecting companies, was put an end to. 
In the Court of Common Pleas the Lord Chjef 
Justice, I know, has always had to leave the 
Court whenever any railway case came on. 
Had you not better, Mr. Herschell, in your 
other capacitv,* take note of this ? 

After some further conversation, in which 
their Lordships all took part, 

Lord Justice James, as the only competent 
Judge of the present Court, and having power 
imder the Act alone to do it, said that he would 
enlarge the time for appealing for a week, and 
suggested that Mr. Herschell should mention 
the matter to the Court of Appeal sitting at 
Westminster on Saturday to hear appeals from 
the Common Pleas Division. His Lordship 
observed that, imder the circumstances, the 
Lord Chancellor might, perhaps, deviate from 
the rule he had laid down, and consent to hear 
this interlocutory application, t 

OEDER LYIII. 

EULE 2.J 

{Appeal by way of Motion in the Court of Appeal.) 



Supreme Court of Judicature. 
Court of Appeal. 

(Sittings in Error from the Court of Common Pleas, before 
the LoBD Chancellor, the Lord Chief Baron, Mr. 
Baron Bramwell, and Mr. Justice Blackburn.) 

November 22ndj 1876. 

The Court, as thus constituted, continued the 



♦ Le., as M.P. for Durham. 

t See lie Times, Novemher 18th, 1875. 

X See Charley's << Judicature Acts," pp. 5, 21. 
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hearing of the cases from the Court of Common 
Pleas, of which there were 11 — three out of the 
number being, however, withdrawn. 



SHARROCK V. THE LONDON AND NORTH-WESTERN 

RAILWAY COMPANY. . 

^«*^ '^i** 77- '^^^ ^^ ^ ^*s® *™^ before the County 
upon a County Court Judge of Carlisle, and in which the 
Court Judge to plaintiff had recovered a verdict for £50. The 

s/KWJ cause *■ ^ ^ 

why he should plaintiff uscd to Send his horse and cart to the 
>^ ^^^y^"" railway to get coals, &c., and the horse being 
[Rule dis' alongside the railway, was startled by something, 
and hence an accident occurred for which the 
plaintiff sued, on the ground that there was no 
protection. The Judge ruled that there was 
evidence of negligence in the absence of protec- 
tion. The company desired to appeal, and with 
that view to call upon the Judge to state a case 
for appeal, but he declined to do so, thinking 
it a mere question of fact. Hence the com- 
pany had applied to the Common Pleas Division 
to compel him to do so, but they had refused 
the application. The Court of Common Pleas 
had inquired as to the ground of appeal, and it 
appeared to be that there was no evidence of 
negligence or neglect of duty on the part of the 
company, and as the Court thought there was 
evidence they refused the application. The 
company now desired to appeal. 

Herachell^ Q.C.^ on the part of the com- 
pany, desired to make the application, but said 
he foimd that the Lords Justices of Appeal at 
Lincoln's Inn were shareholders in the com- 
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pany, and therefore declined to entertain the 
application, and so he came here. Upon this, 
The Lord Chancellor said that he also, as 
trustee, held shares in the company, and there- 
fore he withdrew, leaving the other Judges to 
hear the application. 

Serachelly Q.C., then made his application, 
urging that the question whether there was 
evidence to warrant a verdict for the plain- 
tiff was one of law, and that the Coimty 
Court Judge was bound to sign a case][for an 
appeal. 

Mr. Justice Blackburn observed that by the 
County Courts Act, 19 and 20 Vict., c. 108, the 
application for an order was in lieu of the old 
application for a mandamus^ which was discre- 
tionary. 

The Lord Chief Baron. — Tou say that the 
Court had no discretion, but were bound to 
grant the order on the County Court Judge. 
But we must hear what the facts of the case 
were. 

Herschelly Q.C'., further urged that there was 
a substantial ground of appeal. 

The Court thought that, at all events, there 
was ground for a rule nisi, which was accord- 
ingly granted.* 



* See the Timea^ NoYem1)er 23rd, 1875. 

Cause was ahown agamst the role nisi on December 17th, 
1876. The role was discharged-- 2^mtf9, December 18th, 
1876. 



172 STJPREBiB COUBT OF JUDIO^TUBE ACT, 1875 



Notice of 
Interlocutory 
Appeals 
ahotUdhe 
given to the 
other eidCf 
and the cases 
he regularly 
placed on the 
paper for the 
day. 



OouBT OF Appeal, Lincoln's Inn. 

(Before Jahbs, Mslush and BAaoALLAY, L.JJ.9 and 

Bbjrt, J.) 

November VJth, 1875. 

Beed V. Prichard. 

* 

Shortt applied to their Lordships that, as 
he had received indirect notice that it was 
intended to move by way of appeal fipom an in- 
teiiocutory order which had been obtained by 
him in one of the Common Law Divisions, the 
appeal might not be taken in the course of the 
day during his absence. 

Their Lordships observed that notice of 
these interlocutory appeals should be given to 
the other side, and the cases regularly placed 
in the paper for the day. It might be convenient 
to set apart some one day in the week for these 
interlocutory applications from Westminster.* 



BULE 5.t 
{The Court of Appeal may make such order as to 
costs as may seefn just.) 



Court of Bankruptcy. 

(Before Sir Jambs Bacon-, Y.O.) 
December Srdj 1876. 

JEr ^ar^e Masters. jB^ Winson. 
TheBuiMasts In this case an appeal from an order of the 

costs laid doum . , /^ j ^n, 

by the Court of Registrar of the Leicester County Court, dated 
^iiZ'the November 3, 1875, having been heard and 
Court of Bank' allowed, a question arose as to whether it was 



ruptcy 



• Seethe Times, November 18th, 1875. 
t See Charley's « Judicature Acts/' p. 522. 
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to be allowed with costs. The notice of appeal 
was dated November 20th. 

Bayky for the appellant. 

Warmingtonyyiho appeared for the respondent, 
contended that, the Court of Bankruptcy 
being a distinct Court from the High Court of 
Justice, his lordship was not bound by the new 
rules as to costs recently laid down by the Lords 
Justices, such iniles having reference only to 
proceedings in the High Court. 

The Chief Judge considered that the new 
rules related to all matters of appeal, and that he 
was bound to observe and adopt them. Except 
in the case of appeals pending before the Supreme 
Court of Judicature Acts came into operation, 
he should follow the rule recently laid down by 
the Court of Appeal — a rule which had always 
prevailed in the Privy Coimcil and the House 
of Lords — ^that in general a successful appellant 
should have his costs of appeal. He did not 
wish to be understood as stating that the txjIq 
did not leave a discretion in the judge. Like 
any other rule it left a discretion which might 
be exercised in cases of a peculiar character. 
This was not a case of that nature. He should 
therefore allow the appellant his costs of ap- 
peal.* 



♦ See the Note$ of Cases, Becem'ber 11th, 1875; Weekly 
Report and Weekly Notes of same date 
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Rule 11.* 

(Production of Printed Copies of Evidence taken 

in the Court belowy in Appeal,) 

Supreme Court of Judicature. 
Court of Appeal. 

(Before James and Hellish, LL. J., and Blacybubn, J.) 

December 9^A, 1875. 

SICKLES V, MORRIS. 

Where the This was OH applioation for an order on the 

Xtlnli Clerk of the Rules in the Common Pleas Divi- 

in the court fiion, OT other officer haying charge of the affi- 

orderwae davits filed in the cause, to produce the same 

»^/^^ in Court on the hearing of an appeal from an 

defendant Order made in the cause by the Common Pleas ' 

appealed Division on November 28, 1875. 

were very ^ ' 

voluminous, The action was brought by General Sickles, 
Ifeen printed, formerly the American ambassador at Madrid, 
the Court, on ^q rccover £19,500 as a commission for proour- 
of the plaintiff, lug Certain contracts from the Spanish Govem- 
in order that^^ mcut. The Written contracts imder which this 
he saved, dis- sum was payable were not admitted by the de- 
^^ZVlii. fendant, and the plaintiff alleged that they 
Buie 11, were absolutely necessary for his case, and as 
^ntedeopies they wcrc at Madrid evidence of their contents 
to Reproduced QQ^id not be obtained without a commission. 
ordered the The plaintiff obtained an order from a Judge 

^aZe*ofthe ^* chambers for a commission to issue, but the 
qffldavitsto defendant appealed, and the Conmion Pleas 
on the hearing Division rescinded the order. From this de- 

•^A* 1^^^ cision the plaintiff gave notice of appeal, and 
affidavits for Some Payne^ for the plaintiff, now moved for 

the use of the 

^^'■'- ♦ See Charley's « Judicature Acts," p. 627. 
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an order on the officer of the Common Pleas 
Division, in whose custody were the affidavits 
that had been read in the Court below,, to attend 
with these affidavits on the hearing of the ap- 
peal, notwithstanding the Supreme Court of 
Judicature Act, 1875, Order LVIII., Eule 11, 
on the ground that expense might be saved, as 
tiie affidavits in question were both long and 
numerous. 

The Court granted his application.* 

Eule 13.t 
{Reference to verified notes on hearing of Appeal.) 



Supreme Court of Judicature. 
Court of Appeal, Lincoln's Inn. 

(Before Lords Justices James, Mellish, and Baggallat, 

and Mr. Baron Bramwell.) 
December ord, 1876. 

leadley v. sykes. 
This was an appeal iErom a decree of Vice- A proper 
Chancellor Bacon, the effect of which may be l^^^examinZ 
stated as having created in favour of the ^*«*»*o/^^^ 

1 . ..rp 1 . i P .X I.- parties in the 

plamtiff, by virtue of a promise from ms court below 
landlords not to deal uniustly with him, an'^*"^*'! - ^- 

*^ "^ . ' , aeeured for the 

estate for life in the farm occupied by loimi me of the 
under Sir Tatton Sykes. In 1846 the plaintiff ^J^ll 
took a farm of 198 acres from the late Sir 
Tatton Sykes, at a rent of 16s. per acre. His 
cai^e was that, on taking the farm and on many 
subsequent occasions^ the late Sir Tatton told 
him that if he managed the farm properly and 

♦ See the Weekly Reporter , December 11th, 1876, and* 
Notes of CaseSf December 18th, 1875. 
t See Gharle/s *< Judicature Acts,'' p. 528. 
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paid his rent regularly he should not be removed 
from the farm during his life. This was 
repeated by Sir Tatton in January, 1861, and 
at plaintiflf s request, by way of assurance, he 
wrote to him as follows : — 

" I think you may now rest satisfied. So 
long as you continue to do justice to your land, 
justice will be done to you both by myself and 
my son.'* 

At the same time the defendant, the present 
Sir Tatton, wrote to plaintiff : — 

" In consequence of the great expense you 
have been at in the improvement of your farm, 
I think it only right to give you this assurance 
— ^that when I come into possession at my 
father's death no imjust advantage shall be 
taken of you either by myself or my steward." 

It appeared that the plaintiff's rent had fallen 
into arrear, and that in 1857 the late Sir Tatton, 
by way of repaying him what he had expended 
upon the farm, forgave him all arrears of rent. 
The present Sir Tatton succeeded his father in 
1863, and the plaintiff continued in his tenancy 
until 1873, when some diflSculty arose on the 
subject of rent. In the result the present Sir 
Tatton brought an action of ejectment against 
the plaintiff, who thereupon filed his bill to 
restrain the action and to establish his right 
under the alleged agreement to imdisturbed 
occupation of the farm during his lifetime. 

The Vice-Chancellor was clearly of opinion 
that the arrangement between the father and 
the plaintiff, evidenced by the father's letter, 
and confirmed by the son's letter, was binding 
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upon the son, and that the plaintiff ought not 
to be disturbed in his tenancy. 

Souihgatej Q.C.yEddi8y Q.C.,eLniMacnaghtm 
appeared for the defendant in support of the 
appeal; Kapy Q.C.^ and Osier for the plaintiff. 

Their Lobdshifs were unable to concur in 
the Vice-Chancellor's decision. The bill must 
be dismissed with costs. 

In the course of the hearing before the Vice- 
Chancellor, the defendant was cross-examined 
in court upon his affidavit. The shorthand 
writer's notes of the examination were called for 
by their Lordships, and upon being informed 
that none had been taken — owing possibly to a 
statement by the present Master of the Bolls 
that the cost of shorthand notes of evidence 
would not be allowed on taxation — their Lord- 
ships said that as the practice of taJdng viva 
voce examinations was now made the rule 
imder the new procedure, a proper record of the 
evidence must be secured for the use of the 
Court of Appeal.* 

Rule 15.t 

(No Appeal can be brought after a year without 

leave of the Court of Appeal^ 

SUPBEME COUBT OF JuDICATUBE. 

CouBT OF Appeal. 

(Before James and Mellish, L. JJ., and Blackburn, J.) 

December %th^ 1875. 

LOBD OTHO FITZGEBALD «?. DAWSON. 

This was an application for leave to appeal Application 
from an order of the Court of Exchequer after •^^'' ^^* ^^ 

± appeal from 

♦See the Times, December 4tli, 1876, and Weekly Notes. 
December 26th, 1876. 
t See Oharley'fl "Judicature Acte" i^, 61^. 
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mor^Oa *^*^ ^^ expiration of the time in whicli, nnder the 
^ear ago by Supreme Court of Judicature Act, 1875, Order 
LVIII., Bule 16, appeals must be brought. 

The action was brought by a landlord against 
his tenant on a covenant by the tenant in his 
lease that he would not overstock the land com- 



the Court of 
Exchequer 
allowing a 
demurrer to 
one of the 
pleas on the 



although issues prised in the lease with hares and rabbits. 



of fact 
remained to 
be tried in a 
pending 
action. 



The defendant put in numerous pleas, among 
others, that the question should be referred to 
arbitration imder a clause contained in the lease. 
To this plea the plaintiff demurred, but his 
demurrer was overruled, and judgment on the 
demurrer was signed on November 24, 1873. 
The issues of fact were never tried, owing to 
the absence of the plaintiff from England, 
^ough illness. 

In October, 1874, the defendant applied for 
and obtained leave to amend his pleas by adding 
a denial that any damage had been done. 

Arthur Charles^ for the plaintiff, now asked for 
leave to appeal from the judgment on demurrer, 
saying that before the passing of the Supreme 
Court of Judicature Act, 1875, as judgment had 
been signed within six years, such an applica- 
tion would have been unnecessary, but that since 
that Act, as a year had elapsed after the order 
had been made, an appeal could not be brought 
without special leave. [Blackburn, J., said 
the appeal could not have been brought under 
the old practice, as the record was incomplete.] 
By consent it could have been brought. [Black- 
burn, J., observed that that would have been 
practically a determination of the issues of 
fact.] 
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F, J. Turnery for the defendant, opposed the 
application. 
The Court granted the application.* 



EULE 16. 

[An Appeal shall not operate as a Stay ofUxecution 
or of Proceedings^ except so far as the Court 
appealed from may order,) 



Supreme Court of Judicature. 
High Court of Justice. — ^Exchequer 

Division. 

(Sittings in Banco, before the Lord Chief Baron, Mr. Baron 
Cleasby and Mr. Baron Pollock.) 

December llthy 1875. 
EARP V. FAULKNER AND ANOTHER. 

The rule in this case was argued on Thnrs- The Court 
day last, when the Conrt discharged the rule ^^^^^f '"* 
granted to the defendants* counsel. o*'^ *^* 

Henry Matthews, Q,C. (with whom "Vf^ should operate 
Archer Clive). now moved to stay execution *** '^^ ^-^ 

' "^ proceeatnffSf 

pending appeal. until the 

The Lord Chief Baron.-Ou what ground ? ;^'f «t 0/ 
I am of opinion that no judgment can be signed, appeal to the 
as the plaintiff is dead, and his executors have 
not been made parties to the cause. Looking 
at the Judicature Acts, I think we ought not to 
have heard the rule. No one could have ap- 
peared for the plaintiff, who is deceased, or for 
the executors, who are not before the Court. 
Have you given notice to the other side P 
Matthews. — We have not, my Lord. If 

* See the Weekly Meporter^ Decexobet 1%^ \%1^^ v^^ 
Notetof Caeet, of the same date. j 
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• 

yonr Lordahips think a stay of execution un- 
necessary, I would ask for an order that an ap- 
peal shall operate as a stay of proceedings 
under the decision of this Court discharging 
the rule, under Order LVIIE., sec. 16. 

Mr. Baron Pollock. — ^Have you appealed ? 

MatthewSy QM., said that they had not. 

Mr. Baron Pollock. — ^I think you ought to 
exercise your option first. Otherwise, you might 
make your appeal depend on our granting a 
stay of execution. As you have given no notice 
to the other side, make your application when 
you have exercised your option and given notice 
to the other side. 



OEDEE LX. 
Eule 1.* 

{Officers attached to the Court of Chancery shall 
be attached to the Chancery IHvismi of the 

High Court.) 



Supreme Court of Judicature. 
High Court of Justice. — Chancery 

Division. 

(Before Sir James Bacon, V.C.) 
November 4^A, 1876. 

In Re THOMAS. 
AtHdavit In October, 1875, a summons was taken out 

\9tNw, '^^ chambers in the matter of the above-named 
187^> •^ person, an infant, for maintenance. Affidavits 
Commissioner intended to be used in support were, on the 3rd 
%aths^int}^ of November, sworn in Shropshire, entitled 

^ * 8ee aJflo Order LXIII. ; and see Charley's *< Judicature 

■l 'A.cts, *' pp, 632 and 538. 



REPOBTO OF CAS^S. 181 

"In Chancery," and tke Oommissioner ^iq^^ Supreme 
soribed himself as " a Commissioner to admi^ described aa a 
mster Oaths in Chancery/' Commiesiomr 

Dunning apphed for a direction that the am- Oathe in 
davits should be filed, notwithstanding the in*^ ^wecte7io 
formality. heflkd. 

The Vice-Chancellob directed accord- 
ingly.* 

Chancery Division. 

(Before Sir James Bacon, V.C.) 
November Sth, 187o. 

BARWICK V. YEADON LOCAL BOARD. 

In this suit the answer was prepared before ^l^ Oourt 
the 1st of November, but was not sworn until a^^^^ »» « 
the 3rd of November, 1875. It was intituled -P^^*'^«*»'^ 
" In Chancery," and the Commissioner before notwithetand- 
whom it was sworn described himself as " a *"^ ^^*JJ^^ 

, . were tntttuied. 

Commissioner to administer Oaths in the High "i>» Chan^ 
Court of Justice." The Clerk of Eecords and T^^boZfie^ 
Writs refused to file it without the direction of ^w^**^ ^fi^ 
the Judge, on the groimd that it should have tpere swom 
been intituled, " In the High Court of Justice, ^ff**ff *•«- 

... . . self as ** a 

Chancery Division," and that the Oommissioner Commisaioner 
should have described himself as " a Com- oJh^n^ 
missioner to administer Oaths in the Supreme -ffv^ (^^o^frt of 
Court of Judicature in England." "* **^' 

Dauney now applied to the Court for direc* 
tions upon the points in question. 

Bacon, Y.C, said he thought the case as to 
the first objection was covered by the directionB 
of the 3rd of November, 1876, which provide 

• See the Weekly NoUe^ lHoTr«Bttb«e l«\Ja, Wlb» ^ 
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Except in 
applieationt 
for time 
Counsel will 
be allowed at 
the Bolls 
Chambers, as 
of course, 
without a 
certijleate, 
unless special 
directions be 
gi^en to the 
contrary. 



that where replication has not been filed or 
notice of motion for decree given, pending suits 
shall proceed under the old practice up to but 
not after replication or notice of motion for 
decree. The second objection he thought un- 
important, and directed that the answer should 
be filed.* 




ADDITIONAL KFLES OF COUET, 

AUGUST 12th, 1875.t 
(§ 14. Special Allowances for Counsel attending 
Judges^ Chambers, Certificate of Judge neces^ 
sary,) 

Supreme Court of Judicature. 
High Court of Justice. — Chancery 

Division. 

(Before the Master of the Rolls.) 
December %th, 1875. 

WEBB V. FITZGERALD. 

In this case, which had been heard on sum- 
mons in chambers, counsel had attended on 
both sides, but they had omitted to ask for the 
Judge to certify that it was a proper case for 
counsel to attend, according to Rule 14 of the 
Additional Bules of Court as to allowances. 

Methold now asked that the attendance of 
counsel might be allowed. 

Bevir, on the other side. 

The Mastjbr of the Bolls said he wished 
it to be known that except in applications for 

* See the Law Times, Noyember 13th, 1875, and the 
Weekly Reporter and Notes of Cases of same date. 
t See CharlefB ** Judicatoxe Acta," p. 666. 
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time, in which eoimsel could not be allowed to 
appear, it was not necessary in his chambers 
for the attendance of counsel to be expressly 
allowed. The costs of counsel attending him 
at chambers, except on time applications, were 
certified for by him as of course, unless he gave 
a special direction to the contrary.* 



OKDEK AS TO COUET FEES OF 

OCTOBER 28th, 1875. 

EULE 4. 

{Matters to which the Order shall not apply,) 



Supreme Court of Judicature. 
Court of Appeal, Lincoln's Inn. 

(Before Lords Justices Jambs, Mbllish, and Baggallat, 

and Mr. Justice B&ett.) 
December 21«^, 1876. 

MEREDITH V. TREFFRY. 

In this case a question of some importance -^«i'<»»<^*«^ 

, ,, L 1* t* l^ .suits the old 

was raised upon the construction oi the recent scale of feet 
Order of Court of the 28th of October, 1876, m^ijes where 

^ ^ the taJcxng of 

With regard to the fees to be charged on the accounts com" 
taking of the accounts of trustees in suits which ^eis^^^^ 
were pending at the time when the Supreme 1876, the new 
Court of Judicature Acts came into operation, the taking of 
The order in question, which was made by the ^*^^^* ^^ 
Lord Chancellor, with the advice and consent of that date. 
other Judges of the Supreme Court, and with 
the concurrence of the Lords of the Treasury, 
xmder the powers conferred by the Act of 1876, 

• See the Weekly Notes^ Dec. U\;'\i,\%*llS\ vo^ IloUt o5 
Caui, Dec, 26iib, 1876, nom. JSiU ir. Fitxgerald. 
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provides (by Bale 1) tliat the fees and per- 
centages contained in the Schedule to the 
Order shall be taken in the High Cottrt of 
Justice and the Court of Appeal. Eule 4 pro- 
vides that the Order " shall not apply to any 
of the matters following/' two of which are 
these : — " The existing fees and percentages 
which shall have become due or payable before 
the commencement of the Judicature Acts, 
1873 and 1876." " The existing fees and per- 
oentages in respect of any proceedings in any 
cause or matter pending at the commence- 
ment of the said Acts, and in respect of which 
no fee or percentage is hereby provided." 
By the Schedule the fee "on the taking an 
account of a receiver, trustee, &c., or other 
person liable to accoimt, when the amount 
foimd to have been received, without deducting, 
any payment, shall not exceed £200," is fixed 
at 2s. ; and " where such an amount shall ex- 
ceed £200, for every £50, or fraction of £50," 
the fee is to be 6d. The Schedule goes on to 
say : — ^^ In the case of any such receiver, guar- 
dian, consignee, bailee, manager, liquidator, 
sequestrator, or execution creditor, the fees 
shall, upon payment, be allowed in the account, 
unless the Court or Judge shall otherwise direct ; 
and in the case of taking the accounts of such 
other accounting parties, the fees shall be paid 
by the party having the conduct of the order 
under which such account is taken, as part of 
IfjB costs of the cause or matter (u^ess the 
Court or Judge shall otherwise direct), and in 
snoh case shall be taken, upon tiie c^ficate of 
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the result of any such, account ; but the fees 
shall be due and payable, although no certi- 
ficate is required, on the account taken, or on 
such part thereof as may be taken." Under 
the old practice of the Court of Chancery no fee 
or percentage was payable upon the taking of 
trustees' accounts, but a fixed fee of £1 was pay- 
able on all certificates made by the Chief Clerk; 
and if the parties agreed as to the accounts, 
and no certificate was required, no fee became 
payable at all. But there was a percentage 
dbarged on the accounts of receivers, and it 
was at a higher rate than that which is specified 
in the above Schedule. This suit was com- 
menced before the Judicature Acts came into 
operation, and the question arose in it, and in 
some other suits which were then pending, 
whether with regard to accounts hereafter taken 
in such suits, the old or the new scale of fees 
shall apply ; and whether, as the new Order pro- 
vides no fee to be taken on a certificate, the 
old certificate fee is in such cases to be charged 
as well as the new fee on the taking of the 
accoimts. In this particular case there was 
this further question: — The accounts of the 
trustees for the years 1872, 1873, and 1874 
had been carried into Vice-Chancellor Hall's 
Chambers before the Long Vacation, and had 
all been vouched, with the exception of some 
bills of costs, the taxation of which could not 
be completed imtil after the Chambers had 
been closed for the Long Vacation. The ques- 
tion was whether in any case the new scale of 
fees could apply to these aocouula, k. ft^«t^'05ife 
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of opinion aa to the application of the above 
order with regard to suits pending when the 
Judicature Acts came into operation existed 
between the Judges of the Chancery Division, 
the Master of the Rolls and Vice-Chancellor 
Maltns taking one view, the Vice-Chancellors 
Bacon and Hall taldng another. 

Bavey^ Q.C., by the desire of Vice-Chan- 
cellor Hall^ mentioned the present case to 
. the Court of Appeal, with the view of settling 
the practice. 

John Righy appeared for the official solicitor* 
The Court held that the new percentage 
on the taking of accounts is in substitution of 
the old fee on the certificate of the result of an 
accoimt, and that, therefore, only one fee is 
chargeable ; that in suits pending when the 
Judicature Acts came into operation the new 
scale of fees applies with regard to accounts 
which have begun to be taken in chambers 
since the Acts came into operation ; but that 
where in such suits the taking of accounts in 
chambers was commenced before the Acts came 
into operation, even though they should not 
have been actually completed and certified till 
after that date, the old scale of fees applies. 



EEPORTS OF CASES 

DECIDED AT 

JUDGES' CHAMBERS. 

SUPREME COURT OF JUDICATURE ACT, 

1873. 



SECTION 22J 



I. 

An application was made on behalf of the Mode of 
Associates as to the manner in which the plead- f^^oMng up the 
ings in pending business were to be made up. pleadings. 

Lusn, J. — In all causes which were at issue 
before the 1st of November, 1875, the record must 
be made up as formerly ; in all causes in which 
issue is joined after that date, the pleadings in the 
action are to be made up on paper, according to 
the new Act.t 

II. 

This was an application for leave to deliver Application 
a declaration which had been drawn som^ time for leave to 
previous to the 1st of November, 1875, but for deliver deela- 
various reasons not delivered before that day. ^^^^ refuted^ 
The action was one of demurrage on two charter- 
parties. 

Lush, J. — The declaration should have been 
delivered before. It is extremely desirable, on 
every account, to bring the new Act into opera- 
tion as soon as possible. This is a matter of con- 
siderable length, the statement of which will, by 



♦ Bee farther as to caaes on this sectioxi, Order XTX., 
Rule 1, Order XXII., Rule 3 ; Order L., Rules 3, 4, 6, and 
s. 24, subs. 1 ; and s. 57 of this Act. 

^LawTimeif Kovemher 6th, 1876 (Thursday, Koyember 
4th). 
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Declaration 
delivered on 
the let of No- 
vember, 1875. 
Dissimilar 
practice. 



Application 
for leave to 
deliver a state" 
ment of defence 
{instead of 
pUasJy under 
the Supreme 
Court of Judu 
cature Acts, 
granted. 



the new Eules, have to be printed. I cannot 
make this an exception to the Order, that where, 
afterthe 1st of November, no declaration shall have 
been delivered, the action shall be continued 
according to the ordinary use of the High 
Court.* 

ni. 

An application was made to the judge under 
these circumstances : two declarations had been 
delivered on the 1st of November; subsequently, in 
one case, directions were given to proceed under the 
Supreme Court of Judicature Acts : in the other, 
directions were given to proceed under the old 
system. 

Lush, J. — ^You might have come for a direction, 
if you were in doubt as to whether to deliver 
declarations or statements of claim. If you had 
read the Act you would have seen that pending 
actions might have been continued, either accord- 
ing to the old or the new practice, as the Court 
might direct. I shall not alter the directions that 
have been given.j 

IV. 

This was an appeal from a decision of Master 
Johnson, J refusing an application for proceedings 
to be continued imder the Act. The action was 
one for the breach of a covenant in a lease of a 
furnished house. The declaration, which was de- 
livered on the 1st of November, 1875, contained all 
the facts that would have been necessary for a 
statement of claim ; and the defendant thought he 
was entitled to the benefit of the Act, and wished 
to be at liberty to deliver a statement of defence 
instead of pleas. 

Lush, J. — ^I think, imder the circumstances, I 
ought to give the direction you ask for. The de- 
claration is to be amended by entitling it in the 

* Weekly Notes, November 20th, 1876 (Friday, November 
6th) ; Law Times, November 13th, 1876. 

t Law Times, November 13th, 1876 (Wednesday, No- 
vember 10th) ; Solicitors* Journal, lb, 

} See Order LIV., "Rule 4. 
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High. Court of Justice, and it may tlien stand as a 
statement of claim. The statement of defence to 
be delivered on Thursday. 

V. 

In this case the declaration had been delivered Application 

on the 25th of October, 1875, and the pleas were not ^^.^^^^*',^^ 

yet delivered. The ground of the application was, ffJ^tofdtftMe 

that the defendant desired to take out a summons under th$ 

to refer under the Act. Supreme 

Lush, J., erave the direction as asked, t Court of 

^ Judicature 

YI, Act8y granted, 

Bahbow v. Cooke. 

This was an appeal from an order of Master John- Declaration 
sent of the 17th of November, 1875, calling upon amended in 
the plaintiff to deliver a statement of claim in the f*^" ofdehver- 
placo of his declaration. The declaration was ^T.^/^, "^^ 
delivered on the 2nd of November, having been 
drawn by counsel during the Long Yacation, and 
alleged that the plaintiff employed the defendant 
for reward to dispose of certain shares, but that 
the defendant did not deliver a true and just 
account : another count alleged that the defendant 
so fraudulently conducted himself towards the 
plaintiff that the shares became of no value. 

Cooper Wyld, for the defendant. 

Lush, J. — How can his giving a false account 
of the sale affect the shares ? Li those oases where 
I have allowed a declaration to stand as a state- 
ment of claim, all the facts have appeared in the 
declaration ; I think this declaration does not give 
the information that a statement of claim would. 

The plaintiff said that he would be in a great 
difficulfjr, as he had already signed judgment 
against one defendant. 

Lush, S„ — Then amend your declaration so that 

* Law Times, November 20th, 1876 (Saturday, November 
13th) ; Solicitors^ Journal, lb, 

t Zaw Times, November 27th, 1875 (Thursday, November 
18th) ; Solicitors* Journal, lb, 

X See Order LIV., Kule 4. 
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Applieatum to 
proceed under 
the Supreme 
Court of 
Judicature . 
Aetiffor the 
purpoee of 
claiming a set' 
off and eontri" 
bution,aUowed, 



Application to 
proceed under 
the Supreme 
Court of 
Judicature 
Acts, for the 
purpose of 
making a third 
persona party, 
granted. 



it may be as specific as a statement of claim would 
be. Tbe defendant must have eight days to deli- 
ver his defence after delivery of amended declara- 
tion.* 

vn. 

Harrison v. Margins Aim Another. 

This was an action on a contract, and the 
present application was made, on appeal from 
Master Gordon, by one of the defendants to pro- 
ceed imder the new Acts, for the purpose of 
claiming a set-offj against the plaintiff, and con- 
tributionj from the co-defendant. 

HxTDDLESTON, B., made the order. § 



vni. 

Clarxson v. The British and Foreign Marine 

Insurance Company. 

This was an action brought by Clarkson, a 
broker in England^ on a policy of insurance. The 
declaration had been delivered in January. 

French f for the defendant. The real plaintiff in 
this case is Bivano, an Italian, he being the person 
interested in the policy. The circumstances of the 
loss were so suspicious that the Italian authorities 
ordered an investigation, with the idea of bringing 
a charge of jfraud against Rivano. We have 
obtained an order for discovery of ship's papers 
from Clarkson ; but he can only produce what 
Eivano chooses to send. Mr. Justice Brett refused 
to make an order upon Rivano for an affidavit of 
ship's papers. --We desire to proceed imder 
the Judicature Acts, in order to make Bivano a 
party to the action.|| 



• Weekly Notes, November 27tii, 1876 (Monday, Novem- 
ber 22iid) ; Law Times, lb, ; Solicitors* Journal, lb. t 

t See Order XIX., Bale 3. 

i See Order XVI., Rule 17. 

) Weekly Notes, December 25th, 1875 Hliursday, Decern- 
ber 16th) ; law Times, lb, ; Solicitors* Journal, lb, 

I See Order XYI.; Rule 17. 
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cT". (7. MatheWf for the plaintifP. 

QuAiN, J. — ^I thought that it was the practice 
here to order the party interested to make an 
affidavit of ship's papers. 

Application granted.* 

SECTION 24. 
SUB-SECTION (1). 
Hai^cock and Others v. de Niceville. 

This was a summons for leave to amend replica- On application 
tion, which had been struck out by Mr. Justice -^^^^l *^ 
LusH.f The declaration in this case was for goods a^verim 
sold and delivered. Pleas : li^on assumpsit and equitable repH^ 
coverture. The replication had been amended by cation, 
stating that the defendant was possessed of separate ^^ '^. ^"'^ 
estate. ^ ^ ^^^^ statement 

R. Williams f for plaintiff. We wish to proceed of claim 
under the Judicature Acts in order to enable us granted, 
to avail ourselves of this replication which is good jp^«*«^*/'i'«y- 
in equity. This is not the case of replying to a ^J^omwrit ' 
plea of infancy or coverture, fraudulent conceal- downwards, 
ment of infancy or coverture, which would be bad. 
We do not allege any concealment. 

L, Kelly, for defendant. If this amendment is 
allowed, the cause should be sent over to the 
Chancery Division, as the question will be purely 
one of equity. 

QuAiN, J. — That would soon bring us back to 
the old system. This suit began and went to plea 
upon the personal undertaking of this lady to pay 
for goods sold and delivered, and she pleaded 
coverture ; the plaintiff now desires to turn it into 
a suit against her separate estate. Under these 
circumstances, I cannot give him better terms than 
that on payment of all costs from writ downwards 
the plaintiff may turn his declaration into a state- 
ment of claim. J 



• Weekly NoteSy January 16th, 1876 (Tuesday, December 
21st) ; Law Times, January 1st, 1876 ; Solicitors' Journal^ lb, 
t See law Times, November 20th, 1876, No. LIL 
t Law Times, December 4th, 1875 (Thursday, November 
26th) ; Solicitors* Journal, lb. See also b. li supra^ «sA 
Order XIX., Kule 8. 
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BEPOBTS OF CASES 



Staying execu- 
tion where 
now inequit- 
able to carry 
out judgment. 



SUB-BECTION (2). 

I. 

Wtere a judgment has been obtained, and an 
arrangement is subsequently entered into which 
would render it inequitable to carry that judg- 
ment into effect, execution will now be stayed by 
a Judge in chambers {Per Quain, J.)* 



A mortgagee is 
not to be kept 
ut ofpoeees- 
tion beeatue 
the mortgagor 
hae an equita- 
ble right to 
redeem. 
The mortgagor 
must bring the 
debt and inter- 
est into court. 



n. 

Hanbttby and Othebs v. Nooke. 

In this case, an action of debt and one of eject- 
ment, by mortgagees against the mortgagor, had 
been consolidated. The defendant, in his state- 
ment of defence, claimed a right to redeem ; and, 
on the hearing of a summons to strike this defence 
out, Master Gordon ordered the defence to be 
struck out, unless the defendant brought the debt 
and interest into court in six days. 

That decision was now appealed against. 

Warhurton Pike for the plaintiff. 

HuDDLESTON, B. — The defendant here claims a 
right to redeem. He can no longer get an in- 
juction from the Court of Chancery, and he is now 
entitled to plead his equitable rights. But in the 
meantime "flie mortgagee must not be kept out of 
possession. 

No order, f 



Staying pro- 
ceedings in 
Common Law 
action 
on order to 
refer for tau* 
ation of costs 
in suit. 



SUB-SECTION (5.) 

I. 

An application having been made to the Masteb 
OP THE EoLLS to make an order to refer for taxa- 
tion the costs in a suit, and in the mean- 
time to restrain a Common Law action now 
pending, he said that he would make the order to 
refer, but had now no power to stay proceedings 



• Law Times, December 4th, 1875 (Wednesday, 
November 24th) ; Solicitors'' Journal, lb. 

f Weekly Notes, December 26th, 1876 (Wednesday, 
December 16th) ; Law Tiwws Ih.; Solicitors' Journal^ lb. 
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at Common Law. An application was now made 
for an order to stay proceedings in the action. It 
was stated that the Courts of Equity under the old 
system always restrained proceedings at law on 
granting an order to refer for taxation of costs. 

Lush, J. — It seems to me that whatever Divi- 
sion of the Court makes the order, that Division 
should restrain the action. This order, as I un- 
derstand it, is not an injunction within the mean- 
ing of the Act. It is part of the order to tax. 
Another application can be made to The Master of 
THE EoLLs, and if he still declines, I will consider 
the case again.* 

n. 

Blewitt v. Dowling. 

This was an action of ejectment, in which an Actions against 
injunction was obtained last week. Notice of tenantsy aubai- 
trial had been given by B. J. Blewitt, the plaintiff, fj^Z^y^'ecU 
for the sittings in London, and the defendant had ff^^t, stayed 
appeared and defended for the whole of the land, on an ex parte 

A. Charles for the defendant. — The plaintiff application by 
has issued three writs for the recovery of land ??*^?^ ^^ 
against three tenants of the defendant, and practice. 
threatens forty-seven more. I appear on be- 
half of the landlord, who is the defendant in this 
action, to ask your Lordship to stay these three 
actions at once. I am appearing ex parte on this 
occasion; but I think that is contemplated by 
section 24, sub-section 5 of the Supreme Court of 
Judicature Act, 1873, upon which I am pro- 
ceeding. 

Lush, J. — The section says : '*By motion in a 
summary way," but that does not mean ex parte. 
I think you must proceed by summons ; section 
25, sub-section 8, requires one. 

A. Charles, — Could not your Lordship extend 
the time of appearance ? If we give them notice, 
they will issue the forty-seven writs before they 
can be restrained. 

* Law Times, November 13th, 1875 (Saturday, No- 
vember 6th) ; Solicitors^ Journal, lb* 
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Lush, J. — ^I think I have no power to interfere 
at all on an ex parte application. 

A, Charles, — ^I am informed that this application 
would have been imdoubtedly ex parte in Chancery, 
and that the other side could come afterwards and 
try to reverse the order. 

Ltjsh, J. — ^I will adjourn the application for 
you to inquire of one of the registrars whether 
that is so. 

Later in the afternoon the above application was 
renewed. 

A, Charles, — ^I have seen Mr. Registrar Latham, 
and he says that the Vice-Chancellors, and 
generally the parties themselves, prefer that ap- 
plications for injunctions to restrain should be 
after notice to the other side ; as that course 
avoided the possible inconvenience of having the 
order subsequently set aside, if the party interested 
made out a valid objection to it. But he said that, 
beyond all question, the Court of Chancery would 
restrain actions agaiost tenants subsidiary to an 
action of ejectment, in a case of this kind, on an 
ex parte application. 

Ltjsh, J. — ^Then I will make the order. You 
want an interim injunction till Wednesday, and 
then a permanent one.* 

III. 

GeOGHEGAN V, DOMEE. 

Action in de- -^ application was made to stay this action in 

tinue for bonds f consequence of the pendency of an administration 

part of the suit in the Chancery Division. The question in 

^«^«^tf, brought ^^ g^^^ appeared to be one between an executor, 

stayed^^on* aL *^® present plaintiff, and the widow, the present 

count of a suit defendant, as to whether the will of the testator 

for the admin' should be administered according to French or 

istration of the English law. The action was in detinue for bonds, 

estate having i, • _x x» x-u j. x 

beeneommenced bemg part of the estate. 

by the present Fetheram for the defendant. 

defendant in QuAiN, J. — ^In this case, a suit for administration 

* Weekly Kotes, November 2 0th ,1875 (Saturday, November 
13th); Zaw Times j lb.; and see sect. 25, subs. (8); Solicitors* 
Journal f Jb» 
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"by tlie widow to which the executor is a party, is the Chamery 
pending. Under the old law, the moment an ad- division, 
ministration suit was commenced in the Court of 
Chancery, an injunction issued as of course to re- 
strain the creditors from proceeding against the 
executor. I think the Acts intended proceedings 
to be stayed here in clear cases. Order to stay 
proceedings.* 

IV. 

Wood v. Wakefield. 

This was an ex parte application on behalf of Stay of pro- 
the defendants for a stay of proceedings in the <^fffding8 in 

above action. ""'^ai^^afthT'^ 

Wihon, for the defendant. This is an action of ixecutorafor 
trover by a lady who claims goods, sold by the goods sold by 
defendants, who are executors, under an order of ^A^»» under an 
the Court of Chancery, when the ordinary adminis- ^^^^ ^"^^'^ 
tration suit was pending. Walker v. Middlethwaite adminietratim 
is identical with this case, with the exception that suit waepend- 
the action there was for land instead of goods. <«^> refused. 

QuAiN, J. — ^I can well imderstand that when a 
bill was filed by all the creditors for administra- 
tion, an action by a single creditor would be 
stopped by the Court of Chancery ; but this is a 
different case. I cannot give you this summary 
relief, it will only be given in very plain cases, f 

V. 

Feakes v. Beeslow. 
This was an application to stay the above action, -^'* action will 
which was for non-delivery of goods, until a bill "^^'^J^^^'Jf'' 
of exchange, which had been given by the plaintiff ^^able^hede^ 
to the defendant, had become due. It was stated fendant to 
that the bill would become due on the 10th Dec., found acounter 
1875, and that the defendant's object in making ^^''»^^' <^^ 



* Weel'hj Notes, December 4th, 1875 (Wednesday, 
NoTember 24th) ; Law Times, lb,; Solicitors' Journal, lb. 

t Weekly Notes, December 11th, 1875 (Tuesday.lNovember 
30th, 1876); Zaw Times, December 4th, 1876; Solicitors' 
Journal Jb, 
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^^^Jjj/^***"' this application was to see whether it would be 
of a billgwen "^^^^^^^^ a* li© expected to have ground for a 
hyihe plaintiff, oounter-daim on this bill. 

QuAiN, J. — I have exercised the power given me 
by sub-sect. 5 of the 24th section of the Supreme 
Court of Judicature Act, 1873, in cases where 
the winding-up of a company or an administrar 
tion suit is pending ; but I shall only do it in 
clear cases such as those. Even if fraud is alleged 
by the defendant, I should not go into that 
question here. I never heard of an action being 
stayed on the possibility of a future defence 
arising. 

No order. Costs to be plaintiff's in any event.* 

YI. 

Moore v. The City aio) Cotjjtty Bank. 

Action stayed' An application was made to stay proceedings in 
at the instance the above action, or to send it over to the Chancery 
V%^^ Division. 

when %Z de- ^^^^> ^ support of the application.— The City 
fendant Com- and County Bank is now in liquidation. I am 
pany had gone applying on behalf of the official liquidator. The 

into voluntary ^hole question in the action will arise in the 
hgmdatton, ^r ^ ■!• 

^ Chancery proceedings. 

Vatcffhan Williams. — There is a difference be- 
tween compulsory and voluntary liquidations. 
This is a voluntary liquidation, and the same power 
to stay is not given as in the case of a compulsory 
liquidation. See Re Poole v. Fire Brick Clay Com- 
pany (L. Eep. 18 Eq., 542). 

QuAiN, J. — I think this is a matter that should 
be argued in open court. I will stay the action. 
Costs hitherto incurred to be added to the claim, 
and the claim to be decided by the Chancery Divi- 
sion, to which the winding-up of the company is 
attached. 1* 

* Weekly Notes, December llth, 1875 (Thursday, Decem- 
ber 2nd) ; Law Times ^ lb.; ISolicitors' Journal, lb, 

t Weekly Notes, December lltb, 1876 (Saturday, Decem- 
beritb); Zaw Times j lb.; andeee b.36 ; Solicitors* Journal, lb. 
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vn. 

Owens v. Steam Coal Company. 

A resolution for a voluntary winding-up of tlie (S,P.J 

defendant company had been made in November, 
and an application was now made to stay proceed- 
ings in this action. 

. QuAiN, J., made an order to stay proceedings, the 
plaintiff to add his costs up to the present time to 
his claim.* 

SECTION 25. 
SUB-SECTION (6). 

lie The New Hamburgh and Brazilian Eailway 

CoMPAinr. 

Monchton, for the above company, applied to be SembU the 
allowed to interplead. No action has yet been proviso to tub- 
brought against us, but the company have re- ^^^j^" J ^/ 
ceived notice from Melhardo and Lloyd not to interpleading 
pay money or issue shares to Watson and Smith, applies^ though 
as the former claim to have had the shares no action has 

assigned to them by the latter ; and from Watson ^^^*^ ctm- 

JO •XT- T_ • J 1 i-j. J • XT. menced. Leave 

and Smith we have received a letter denymg the ^^ defendant 

alleged assignment, and demanding the issue of company to eaU 
the shares. This application is under sect. 25, upon rival 
sub-sect. 6, of the Supreme Court of Judicature claimants to 
Act 1873. Mr. WHson has the following remark p^^'reZld' 
on that section : — ** This section appears to allow on the ground 
relief by interpleader in cases falling within it that there was 
after notice of conflicting claims, without waiting not sufficient 
for an action to be brought," p. 157. I should ZhZ wHtL 
submit that this sub-section was intended to assignment of 
remove the technical difficulty that existed with the shares. 
regard to interpleading, as to an action being 
first brought. 

Batten^ for Watson and SmitL — ^We claim 
under an award of Horatio Lloyd, and say that 



• Weekly Notes, January 16th, 1875 (Tuesday^ B^<ifiSBfe«t 
2lBt) ; Law Times, lb. 
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Iftjunctionj to 
restrain pap" 
ing away 
money, granted 
without 
(fffidavit. 



Application 
for payment of 
money into 
Court pending 
summons for 
iiyunction to 
restrain pay* 
ing it away, 
refused. 



there is no assignment. We should like an 
adjournment. 

PulhrooJCf for Melhardo and Lloyd. 

QuAiN, J. — ^Mr. Monckton's interpretation of the 
intention of sub-sect. 6 is quite worthy of con- 
sideration. The Trustee Relief Act enabled a 
trustee, where the trust property was the subject 
of dispute, to apply to the Court of Chancery for 
protection from suits, and it was not necessary, in 
order to obtain this relief, that actual proceedings 
should be pending, I am very much inclined to 
give that construction to the sub-section before 
me. 

A pplication adj oumed . 

On the hearing of the adjourned application, 
QuAiN, J. refused to allow the company to call 
upon the claimants of the shares to interplead, on 
the ground that there was not suflB.cient notice of 
an absolute written assignment.* 

SUB-SECTION (8). 
I. 

An application was made for an injunction to 
restrain paying away money. 

Lush, J. — ^I shall follow the Chancery practice, 
and grant it without an affidavit, f 

n. 

LUSHEB t?. COMPTOIB d'EsCOMPTE DE PaEIS, 

This was an action by Lusher & Co., merchants, 
against the Comptoir d'Escompte de Paris for 
money paid. The present was an ex parte ap- 
plication under sect. 25, subs. 8, of the Supreme 
Court of Judicature Act, 1873, and Order LH, 
Rules 2, 3 and 4, for money to be paid into court, 
pending a summons calling upon the other party to 



* Weekly Notes, December llth, 1875 (Thursday, 
December 2nd) ; Law Times, lb, ; Solicitors* Journal, lb. 

t law Times, November 13th, 1875 (Wednesday, 
November 10th) ; Solicitors' Journal, lb.; and see Order LIL, 
Rules 2, 3, 4. 
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show cause why an injunction should not be issued 
restraining the defendants from paying away 
money in their hands which the plaintiffs claimed. 
The plaintiffs were the consignees of 428 bales of 
pahn leaves ; the bill of lading being in the hands 
of the defendants, the plaintids who were entitled 
to it, claimed it from them. The consignor, 
however, had become bankrupt, and the defendants 
claimed the bill of lading on behalf of the Bank 
of Algiers, and refused to give it up until the 
plaintiffs paid the sum of ,£538. 48. 2d. Finally 
the plaintiffs paid what the defendants demanded 
under protest ; and it was to recover this sum 
that the action was brought. 

Bremner supported the application. 

Lush, J. — ^I cannot order the holder of the 
money to pay it into court unless he wishes to do 
so. Some person has wrongfully withheld your 
bill of lading, and you have a claim against him 
for the money you have paid. It is not your 
money, though you have a claim against them ; 
and I have no power to direct them what to do 
with their money. 

No order.* 

in. 

Drake's Patent Concrete v. Dower. 

This was an ex parte application for an injunction Injunction 
to restrain the defendant from pulling down a granted to r$m 
building which he alleged was not built according S^^ ^Z 
to contract. A house was in the course of erection puUi^ d^n 
by the plaintiff for the defendant, and the house in eourte 
defendant had begun to pull it down. of erection for 

QuAiN, J., made an order to restrain the defen- *^.^.^ 
dant from pulling down the partially erected ^ *** **^' 
house, or any part of it.f 

• JTeeklp Notes, November 20th, 1876 (Wednesday, No- 
vember lOth) ; Law Times ^ November 13th 1875 ; Solictors* 
Journal, Ih.; and see Order LIT., Rules 2, 3, 4. 

t JTeeklf/ Notes, December 4, 1875 (Wednesday, No- 
vember 24th) ; Law Times, lb.; Solicitors? Journal^ T^. ; 
and see Order LII., Bules 3 and 4"). 
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service cannot ^® ^^^ '^'^^ ^^ order for substitatcd service is 
be efectid. neoessaiY.* 

n. 

If a solicitor ThiB WW aa ex parte appeal from a decision of 
7or^A^£^is^in ^*''*®' Bennett's refusing to make an order for 
the habit of substituted service. The a£Q.dayit stated that on 
eallinff at the the 24th August, S. was inquired for at his dub 
club of A, B. and could not be found ; on the 1st September, the 
{7Tb^7^' plaintiff wrote to Baker, the defendant's soHcitor, 
stinted service' asking for S.'s address ; to that an answer came 
en the solicitor saying that he would be happy to forward letters 
will (if A, B, to S. A few days afterwards, the plaintiff wrote to 
^f*^*^d) ? Baker that the reason S.'s address was wanted 

Sv^cient. ^^^ because he owed £450. On the 25th Octo- 
ber, the plaintiff wrote again to Baker, complain- 
ing of haying had no answer, and asking whether 
he was prepared to accept service. On the 28th 
October, Baker replied to the effect that, having 
no instructions, he could not accept service. On 
this, plaintiff wrote to know wheflier Baker was 
not S.'s solicitor, and on the 3rd November, Baker 
wrote to say that he had acted for S. but was not 
now acting for him. On the 9th November plain- 
tiff attended at S.'s club and asked for his addressi 
and was told that he had not been there for some 
time, and that his address was imknown there. 
On the 13th November, on calling again at the 
club, the plaintiff was told that Baker called for 
S.'s letters. It was stated that Morgan's ** Eules 
for Substituted Service," and other books on equity 
practice, lay down that service on an agent is 
sufficient, provided he is is closely connected with 
the party. 

Lush, J. — ^Your affidavit does not state when 
Baker called for S.'s letters, or^ow often. If he 
was in the habit of calling for them, I think that 
would be sufficient. You must amend your 
affidavit, t 

— - — - - - — - — _■ 1 1 II I - 1 

• Weekly Notes, November 20th, 1875 (Saturday, Novem- 
ber 13tli) ; LoMf Times, lb.; Solicitors* Journal^ lb. 

t law Times f November 27th, 1876 (Mday, NovMnber 
19th), Solicitors^ Journal, Ib» 
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appointed to prevent waste. I refer your Lord- On ex parte 
ship to section 25 of the Act of 1878, sub-section application, 
8. Where property is being wasted it is the uni- 
versal practice of the Court of Chancery to appoint 
a receiver. 

QuAiN, J. — There is an excellent provision in 
Order LTL., Rule 3, of the Supreme Court of 
Judicature Act, 1875, for the protection of property. 
But that order cannot be made ex parte, I can make 
no order, unless you give me an authority to prove 
that the Court of Chancery would appoint a 
receiver where property is falling into decay. 
This is a novel application here, and I will adjourn 
it for you to give me express authority on the point.* 

vn. 

Williams v, Wbight. 

This was an ex pa/rte application for an injunc- Injunction to 
tion to restrain the plaintiff from buildine: on a *'^f^!'^*!l, ^ 
particular site. S^^T 

QuAiN, J. — ^Why do you not go to the Court of fused, the 
Chancery ? building 

GorsL CI.C. — ^Because it is cheaper to come here, ^<^i*Hf *^^» , 
my Lord. already erected. 

The dispute between the parties was as to the 
site of Wellington Road, Kew Brighton. There 
was a counter-claim in the action, which stands 
for trial at the forthcoming Liverpool Assizes, and 
the heading of the Liverpool form of pleadings, Title of plead' 
which was produced, was as follows : In original *'*^*- 
action, Williams, plaintiff, Wright, defendant; in 
counter-claim, Wright, plaintiff, Williams, defen- 
dant. 

QuAiN, J. — That is utterly wrong. The new 
procedure recognises the party setting up a counter 
claim in no other light than as a defendant. The 
heading of the Liverpool form is simply absurd. 

Oorst, Q.C., in support of the appHcation. — ^We 
want to stop the plaintiff from binlding, because 

* Weekly Notes, Doc^snibQT^^, 1876 (Saturday, November 
27tli) ; Solicitors' Joumaly lb.; and see Order LII., Rules 3, 4. 
On November 29th, the application ex parte was refused. 
JTeekly Notes, ubi supra. 
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he is obliterating our landmarks. The trial will 
come on in a fortnight, and the jury go to view 
next week. The other side have got an injunction 
from your Lordship to restrain the defendant from 
pulling down the plaintiff's building. We only 
want the plaintiff to be compelled to hold his 
hand, as the defendant has been compelled to hold 
his. 

An affidavit was put in which stated that the 
plaintiff's building would conceal the site of the 
WeUington Road, which was the defendant's 
boundary, and that the plaintiff had not up to the 
present time desisted from building. 

QiTAiN, J. — ^The affidavit does not state that the 
plaintiff is doing anything to injure you. The build- 
ing is already there ; if there is any injury, it is 
done. 

Injunction refused.* 

vni. 

TozER V. Walfobd. 

Injunction This was an ex parte application for an injunc- 

ff ranted to re- tion in an action of ejectment. 

strain de- Q, J^, Kennednj^ for the plaintiff. — ^We wish to 

fendant inan restrain the defendant from using and keeping 
action of eject- . • j -l i. • ^i > 

ment front ^^ ^^^ premises, now occupied by him, a certam 

keeping and steam engine. The defendant has convenanted not 

using a steam to do any act dangerous to his co-tenants, or to the 

engine on the landlord. On account of the engine in ques- 

tf^triaiof * *^*^^' *^® ^® office, where we were insured, have 

the action. refused to continue the insurance, and we are 

under a covenant with our superior landlord to 

insure. In the covenant of the defendant to repair 

and to keep safe, there is an exception of accidental 

fire. This action was begun in the hope that the 

engine would at once be removed. It works night 

and day, and is therefore a nuisance to the 



♦ Weekly Nbtesy December 4tli, 1876 (Monday, Kovember 
29th) ; Law Times, Id.; Solicitors* Journal, lb. 
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co-tenants, as -well as an actual damage to the 
plaintiff. 

Qtjain, J., granted an injunction to restrain the 
defendant from working his engine until the trial 
of the cause, the plaintiff undertaking to abide by 
any order the court may make as to any damages 
suffered by the defendant.* 



IX. 

In an action for the obstruction of light and air, injunction to 
an application was made by the plamtiff for an defendant to 
injunction, compelling the defendant to take down *^^^ ^^*^ « 
a hoarding erected by him, till the trial. In ^''f^Zin^ 
support of the application it was stated that if the action for uie 
hoarding was allowed to remain during the winter obstruction of 
months, the plaintiff's kitchen and parlour would %^^ ««^ «»''i 
be in total darkness. refused. 

On the other side it was alleged that the 
plaintiff had built an additional story to his house, 
and that the defendant had then erected the 
hoarding in question to avoid being overlooked. 

Htjddleston, B. — The plaintiff claims an in- 
junction in his statement of claim, and the action 
will be tried in March, He does not show me that 
the defendant had not a perfect right to put up 
this hoarding. 

Injunction refused.f 

X. 

An application was made for an injunction to Injunction to 
restrain purchasers of property belonging to the restrain pur- 
defendant in an action on two bills of exchange ^^t^^y-^^Tj^^ 
from paying the purchase money to the defendant, ^defendm^from 

* Weekly Notes, December 18th, 1876 (Saturday, December 
nth) ; Law Times, lb, ; Solicitors* Journal, lb, 

t Zaw Times, December 25th, 1875 (Friday, December 
17th), Solicitors* Journal^ lb,; Weekly Notes, January 16th, 
1876, and see Order UI., Rule 4. 

'I 
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in. 

YoTJNG V. King. 

jietion trans- An application was made to stay proceedings in 
ferred by Judge this action, or to send it over to the Rolls, where 
Mt Chambert to ^n action {King v. Young) had been commenced by 
the Jcolls. ^ mortgagee to be let into possession. 

JSgre, for the plaintiff. 

F, Turner, for the defendant. 

LiNDLEY, J., ordered the case to be transferred 
to the Eolls, with liberty to the plaintiff to apply 
for possession. 

Costs to be costs in the cause.* 

SECTION 45.t 

I. 

Amis v. Clabk. 

Appeal from a An ex parte application was made to the Judge 

Counti/ Court, with regard to appealing under the Act from a 

leave given to County Court. The Act of 1873, sect. 45, transfers 

Thfd^yl'io ®^^^ appeals to a Divisional Court to be constituted 

the proper ^"^r the purpose ; but the defendant's last day of 

Divisional appeal had come, and no Divisional Court had 

Courtf none been constituted for hearing such appeals. 

having yet Formerly, such an appeal would have been to a 

been tortned •' * ^ *■ 

and the last Vice-Chancellor, but that was taken away by the 
day for appeal' Act. It had been decided by the Lords Justices 
ing having that an appeal after the Act came into operation 
arrived, from a decision given before that time was governed 

by the Act. It was stated on behalf of the 
defendant that he had given notice of appeal, but 
was not now proceeding by summons ; he contended 
that what he desired was similar to an injunction 
which his Lordship had already granted ex parte. 
It appeared that the County Court judge had 
decreed specific performance of a contract to con- 
vey ; the grounds of appeal were that the person 
who entered into the contract on the defendant's 



* Law Times, January 16th, 1876 (Friday, January 
7th) ; Solicitors* Journal, lb, 
t Bee also section 40. 
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behalf, was not Ids agent. The purchase money 
was IQO/. 

Lush J. — Has the money been paid to your 
agent? I must protect the plaintiff. I will adjourn 
the application for you to find out. 

On renewing the adjourned application it was 
stated that Clark, the defendant, had always denied 
the authority of Bridge to sell for him, so Amis, 
the plaintiff, had not paid the purchase-money. 

Lush, J. — Then I will make an order that on 
motion ex parte by the defendant I allow the 
defendant liberty to appeal within 8 days to the 
proper Divisional Court.* 

1a, 

Amis v. Claek. 

Li the case of an appeal from a County Court, Same case, 
in which his Lordship had already given eight days' Two days 
extension of the time for appealing, in consequence y^^ anpe^^a 
of the Divisional Court not yet being constituted, allotoed, the 
he was asked to still further extend the time. Divisional 

Lush, J. — I cannot go on extending the time ^*'*''*^ **^^ 
during which you may appeal. Tou must apply }^/''''"' 
to the Court to appoint a Divisional Court for 
hearing these appeals. I will give you two days' 
further time to make that application. t 

Ib. 
Amis v, Clark. 
This was an ex parte application with reference Same case, 

to appealing from a County Court Judge. The ^^J^^'^acallin 
matter had been twice before Mr. Justice Lush, ^^ ^^^* **^ 
who had given first eight and then two days' ex- plaintiff to 
tension of the time for appealing, for the purpose 9how cause at 
of appealing to the Divisional Court, when con- chambers why 
stituted. '^ ^'"""^ 'f 



• Weekly Notes, November 20th, 1876 (Tuesday, 
November 16th) ; Law Times, Ib, ; Solicitors* Journal, lb, 

t Weekly Notes, December 4th, 1876 (Tuesd ay, November 
•23rd) ; Law Times, Ib, ; Solicitors* Journal^ lb- 
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the County 
Court Judge 
in his favour 
should not be 
reversed. 



E, W, Byrne, for the applicant. — I first applied 
to Vice-chancellor Malins, but he said he could 
not assist me. I then applied to the Coiirt, but 
they said they could do nothing, as a Divisional 
Court was not yet constituted. I suggested that 
they should constitute one, but they declined to do 
that, and said a meeting of the Judges would first 
be necessary. I call your Lordship's attention to 
what was done by the Vice-Chancellor in £ccl<f8 v. 
UccleSf* and ask you to adopt that course in the 
present instance. 

QuAiN, J. — I should not be disposed to follow 
exactly the form of the order in JSccles v. JSccles,* 
I think that I had better give you a rule nisi, 
calling upon the plaintiff to show cause before the 
Judge at chambers why the judgment in his 
favour should not be reversed. You must get 
a verified copv of the Judge's notes, under Order 
LVIIL, Eule'^ll.t 



la 



Same ease. 
On cause 
shown^ decision 
of County 
Court Judge 
reversed by 
Judge at 
chamberSy 
coith costs. 



Amis v, Clark. 

A rule nisi having been granted calling upon the 
plaintiff in this action to show cause before a Judge 
at chambers why the decision of the County Court 
Judge in his favour should not be reversed, cause 
was now shown. An application had been made to 
the County Court Judge for his notes of the case ; 
but it appeared that he had taken none. He sent, 
however, a letter giving the reasons for his decision, 
which letter was duly verified; and certain affidavits 
had been agreed upon by the parties to supple- 
ment the letter. The County Court Judge had 
decreed specific performance of a contract to sell 
a house, and the defendant appealed from this 
decision on the grounds that he had never given 
his authority for the sale, and that, if he ever had 



♦ Reports of Cases, by W. T. Charley, 60. 
t Weekly Notes, December 4th (November 25th) / Zaw 
Times, Ib^ Solicitor^ Journal^ lb. 
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given such autliority, he had subsequently revoked 
it. The question turned upon whether the con- 
struction to be put upon a letter -written by the 
defendant's wife to the ageht, and the statements 
made in the affidavits as to a conversation between 
the parties, supported the alleged revocation. 

QuAiN, J. — ^I am of opinion that this case has 
not been sufficiently been made out for a decree 
for specific performance to be granted. In such 
cases the onus lies on the plaintiff ; and the Court 
of Chancery would never grant specific performance 
except in clear cases. It is clear from the affidavit 
of the defendant himself, that there was a con- 
versation between the defendant and the agent 
Bridge, about the house, and, as the plaintiff 
speaks to the exact sum of £160 as being men- 
tioned by Bridge to him as the purchase-money, 
it seems probable that authority was given by the 
defendant to Bridge to seU. The question then 
arises whether that authoriiy had been revoked. 
I am clearly of opinion that the letter of Mrs. 
Clark to Bridge is a revocation of the authority 
that had been given ; and that construction of the 
letter is borne out by the positive testimony of 
two witnesses, Mrs. French and Mrs. Clarke, as to 
a conversation between the parties on a subsequent 
occasion. With regard to that conversation, the 
agent only says that the authority given to him 
was not revoked, but does not say what did take 
place; whereas Mrs. French and Mrs: Clarke 
positively swear that the agent was then expressly 
told that he was not to sell the cottage. The 
County Court Judge was of opinion that a portion 
of Mrs. Clarke's letter was inconsistent with the 
idea that it was intended to revoke the authority to 
sell ; but that is not how I interpret the words. 
The decision of the County Court will be reversed; 
and, following the new practice, the appellant will 
have the costs.* 



* Law Times, January Ist 1876 (Monday, December 
20tli) ; Solicitor i Journal^ lb, ; Weekly Notes, January 16th, 
1876. 
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n. 

Appeal from QuAiN, J., refused an application for a rule nm 

County Court, calling upon the other side to show cause why the 

f^^d**^t*ke decision of a County Court Judge in their favour 

ground that should not be reversed, on the ground that the 

the d&eiiion decision of the County Court Judge was correct* 



wot correct* 



in. 

HuEST AND Son v. Lloyd. 



Misdirection, In this case, JRose made an ex parte application 
Mule nisi for a for a new trial on the ground of misdirection by 
Tultfc^J^ the Coun^ Court Judge. 
Judge, cause to Rule nisi, calling upon the other side to show 

be shown before caujse before the Divisional Court. f 

the Divisional 

Court. IV. 

Appeal from This was an appeal from the decision of a 

^tmty Court. County Court Judge, in an action for the use and 
aranted*cause occupation of a foreshore, which the corporation 
to be shown of Penrhyn alleged that they had inherited. The 
before the Divi- County Court Judge had stated that his decision 
sional Court. ^a,s given solely with a view to ensuring an 

appeal. 

QuAiN, J., granted a rule nisi, cause to be shown 

before the newly constituted Divisional Court. J 

V. 

Appeal from An application was made for an extension of 

^unty Court, h^q time for appealing from the decision of a 
Time enlarged ^ . ^^ j . 

for appealing. "^^ J v^^iixu vuvi^^. v j , . 

QuAiN, J. — ^Tou might have appued to me at 
once for a rule »m, but I will give you the exten- 
sion of time you ask for.|| 

* Law Times, December 4tli, 1876 (Tuesday, November 
20th). 

t Law Times, December 26th, 1876 (Friday, December 
17th) ; Solicitors* Journal, lb.; Weekly Notes, January 16th, 
1876. 

X Law Times, January Ist, 1876 (Tuesday, December 
21st) ; Weekly Notes, January 16th, 1876. 

II Law Times, January Ist, 1876 (Tuesday, December 
2lst) ; Solicitors* Journal, lb. ; Weekly Notes, January 16th, 
1S76. 
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SECTION 56 * 

I. 

Atkinson v. Ellison. 

This case, in whicli a previous summons was Summon* to 
heard last week, came again before the Judge on ^common Law 
a summons taken out by the defendant to refer the Procedure Act , 
original claim and the counter-claim in the action 1864, a.ll, A<m 
to an arbitrator named in the lease. ^9 ^PP^ic^^ion 

Bowen. in support of the summons.— I askthat \ZdlTJ^tto 
the landlord's claim for rent, and the tenant's referacownUr^ 
claim for breach of covenant, may both be re- elaimy at well 
ferred. The nature of our cross-claim is that «* ^.^. 
under the covenant by the landlord to do certain ^^^^^^'^^ 
repairs we have a right to be repaid for those arbitrator; 
repairs which we were compelled to do by threats »ueh an appli- 
from the superior landlord. The declaration was cation can only 
delivered before November 1, 1875, but the action \\^ ^^ 
has been ordered by your Lordship to be continued 
under the new Acts. Pleas have not yet been 
delivered. It seems to be a question for a surveyor, 
rather than for a jury. 

Lush, J. — ^A surveyor could go down and see 
the premises, and give his evidence before a jury. 

Bowen. — I make this application, first, under 
sects. 56 and 57 of the Supreme Court of Judica- 
ture Act, 1873, and, secondly, under sect. 11 of 
the Common Law Procedure Act, 1854, which 
would enable me to take advantage of the clause 
to refer. 

F. Turner^ for the plaintiff. — If the defendant is 
entitled to anything under the Common Law Pro- 
cedure Act, 1 854, it can only be to refer the question 
as to the covenant in the lease, as that only is 
covered by the reference clause ; he would not be 
entitled to refer the action for rent. 

Bowen, — ^We could refer the question whether 
the counter-claim is good^o tanto. 

Lush, J. — The defendant is not the person sued 
as regards the counter-claim, and the Common 
Law Procedure Act, 1854, only gives the benefit of 

• And Bee Bectiou 51 . 
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setting up an arbitration clause to tlie person sued. 
The counter-claim comes in under the new Acts. 
As to that the defendant cannot avail himself of 
the Common Law Procedure Act, 1854, and I do 
not think this is a case for reference under the 
Supreme Court of Judicature Acts. I give him 
time to plead, in case he likes to take the opinion 
of the Court. Costs to be costs in the cause.* 



Summons to 
refer. Action 
referred to an 
arbitrator 
under the Com- 
mon Law FrO' 
cedure Act, 
1864, in 
preference to a 
Special Referee 
under the new 
Act*. 



n. 

This was a sunmions to refer in an action for 
work and labour done under a builder's contract, 
there being a counter-claim for penalties, 

Bigham, for the plaintiff, 

Wehster, for the defendant, 

QuAiN, J. — ^I can refer to an arbitrator, under 
the Common Law Procedure Act, 1854, or to a 
Special Referee, under the Supreme Court of Judica- 
ture Acts. There is a great practical difference 
between the two. The Special Referee sits de die 
in diem. He can report to the Court, and there is an 
appeal from his decision. He sits, in short, as a 
species of Court. It is a more elaborate procedure 
than that under the old reference — ^I am afraid 
almost too elaborate. 

The parties having elected to refer to an arbi- 
trator under the Common Law Procedure Act, 
1854, order accordingly. f 

SECTION 574 

I- 

An order will Tj^ig -^^s an application for an order to refer 
not he made at ^^ ^^^^^ ^^ question to a Special Referee. The 

Unamoers com- . ^^ ,. ^^ li-Lxi. 

puUorily to action was one 01 negugence brought by trustees 

refer an action against their solicitors. The trustees had been 

unUae it in- allowed by the defendants to advance their 

volvesa money on mortgage of a property, which the 

* ^<?^Ar^yiVi)^M, November 20th, 1876 (Friday, November 
12th) ; Law Times^ lb.; Solicitors* Journal^ lb. 

t Law Times, December 11th, 1876 (Friday, December 
Srd) ; Solicitors* Journal, lb. 

} See also Section 60. 
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defendants reported favourably on in 1869. prolonged 
In 1870, the property produced no rent, and f^»^inatum qf 
tne trustees took it into their own hands, bix- accounts or a 
teen breaches were alleged, such as not follow- aeicntifie 
ing counsel's opinion, &c. The particulars of or local in- 
claim included the gross, amount advanced, interest ^^'^^ff^^ion. 
on that amount, and various items of expenditure 
on the property. An objection was taken that 
there was no power to make the order unless the 
defendants admitted their liability, and reference 
was made to the Supreme Court of Judicature 
Act, 1875, section 22. 

Lush, J. — This is only a modified restoration 
of the Bill of Exceptions ; but it does not touch 
the reference clause at all. 

. It was then urged on behalf of the plaintiffs 
that the case was just coming on for trial ; and, 
on the other side, it was pointed out that the Act 
had only just come into force, and could not 
before have been taken advantage of. 

Lush, J. — I should, under any circumstances, 
feel a difficulty in interfering when a cause is on 
the point of being tried. But my power is limited 
by the Act to making the order asked for in causes 
where any ** prolonged examination of documents 
or accounts, or any scientific or local investiga- 
tion " is required; and here the question of 
accounts is quite a subordinate one, and with 
regard to prolonged examination of documents, I 
can make no order.* 

n. 

SsnmER V. DoDDs. 

This was an action for £5,250, for the services ^ , . 

of the plaintiff and four clerks, in doing the busi- substitute a 

ness of defendants, who were underwriters. The reference to an 

defence was practically that there had been suffi- OJ^cial or 

cient payment. An order had been obtained ^P^^^^^^firee 

before the new Acts came into operation to refer uaMcut^^ 

to a Master, and application was now made by the refused. 

* Weekly Notes ^ Novem'ber 20tli, 1876 (Monday, Novem- 
her 8th); Law Times, Novem'ber 13tii, 1876; Solicitors* 
Journal, lb. 
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defendant to vary this order by substituting for a 
Master a Special or an Official Referee. The 
ground of the application was that from the 
Master there was no appeal on questions of law ; 
from the Referee there would be a general ap- 
peal to the Court as to law and facts, by section 
57 of the Supreme Court of Judicature Act, 1873. 
No order. Costs to be plaintiff's in any event. 

Cromptoriy for the plaintiff. 

Morrison, for the defendant.* 



in. 

Order made to rjij^jg ^^^g ^^ application to refer the question 
refer action to , ,. « ij x a •if>i» 

a Special ^^ ^^ action for work done to a Special Referee. 

Referee to he The action was brought to recover the sum of 
agreed upon by £500 for the erection of a skating rink. Por the 
the parties^ applicant, the defendant in the action, an affidavit 
even/of their ^^^ P^^ ^ which stated that the surveyor had 
failing to agree, refused to gave his certificate as required by the 
to a Master, contract, and that a local if not a scientific investi- 
gation was necessary. For the plaintiffs it was 
urged that the certificate of the surveyor was not 
a condition precedent, under the contract, to their 
bringing this action ; that the claim was for a lump 
sum ; that the only question was whether the work 
had been properly done ; that the plaintiffs were 
almost the only builders of skating rinks; and 
that the only objection that had been taken to the 
^ building was that the water lay. 

QuAiN, J. — I wiU make an order to refer to a 
Special Referee to be agreed upon by the parties, 
and in the event of their failing to agree, to a 
Master, the defendant to furnish the plaintiff within 
a week with full particulars of his objections to the 
plaintiff's work, and to state in what respect he 
alleges the contract has not been performed, "f 

* Weekly Notes, November 20th, 1876 (Saturday, 
November 13th) ; Law Times, lb.; Solicitors* Journal, lb. 

f Law Times ^ December 4th, 1876 (Wednesday, No- 
vember 24th) ; Solicitors* Journal, lb. 
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IV. 

This was an applicatioii by tlie defendant in ah Order made 
iaction by a builder for £470, due for vork and ^« *'ff^ *^ 
materials, to proceed under the new Acts to enable "'f**'*^**^ / 1^ 
him to set up a counter-claim for damages for defendant 
non-completion. A summons was also taken out counter claim 
by the defendant to refer the cross claims. The ^o a Special 
defendant offered to bring £360 into court. ^^f^^^ *^ ** . 

Qttain, J.— I will order that, upon the defen- X^arlSr 
dant bringing £360 into court, the cross claims be 
referred to a Special Referee to be agreed upon by 
the parties. A statement of defence must be 
delivered within three days.* 

V. 

Where furniture in a house has to be examined, ^ compulsory 
a ** local investigation" within the above section reference may 
is required, and a reference may therefore be Reordered 
ordered without the consent of all the parties in- ^ t ^^ ^f ^ 
terested. Per Quain, J.f j^l t^ to be 

examined, that 

-jj being a " local 

' ^* inwettigation* * 

This was an appeal from an order of Master ^^ „ ^,,^^^„o 

Gordon'8 referring the matter in dispute to a .^^V'^a 

surveyor to be agreed upon by the parties, or, on Matter the 

failure of the parties to agree, to be named by the ^^^^ *«* 

Master, upon a simimons to refer to a Master. ^'^^^J^^tT^ 

The appeUant contended that the Master had no ^ surveyor to 

jurisdiction to make such an order on a summons be agreed upon 

to refer to a Master ; that the summons was *y ^^ partiet, 

governed by sect. 3 of the Common Law Procedure V" w^f^^ ^^ 

Act, 1854, because it was to refer the whole tTbe named by 

question in dispute between the parties; that the Matter, 

sect. 57 of the Supreme Court of Judicature Act, 

1873, only applies to particular questions with 



♦ Zauf Times, December 4tli, 1876 (Wednesday, No- 
vember 24tli) ; Solicitors* Journal, lb. ; See also s. 22, supra, 
and Order XIX., Bole 8. 

t Law Times, December 4th, 1876 (Monday, November 
29tli) ; Solicitors* Journal, lb. 
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relation to documents or other specified matters 
arising incidBntally in a cause ; and that the 
reference to the surveyor would invoLve greater 
expense than to the Master, and the sum in 
dispute was only £30. 

Ijindtjey^ J. — ^The Master had jurisdiction to 
make this order. With regard to the exercise of 
his discretion, he was showna statement of account, 
and was of opinion that tho questions arising 
upon it could be better decided by a surveyor 
than by a master ; and I cannot interfere with 
that opinion. 

No order.* 



* Law Timet, January 8th, 1875 (Tuesday, January 4th.) 
Solicitors* Journal, lb. 
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PIKST SCHEDULE. 



OEDEE I. 

EULE 2. 

I. 



On tlie hearing of an intOTpleader summons, on On an inter" 
important question was raised as to whether pleader sum- 
after-acquired property could vest under the trusts 2^* j^-f ^^ 
of an ante-nuptial settlement. Under the trusts fi^^t after 
of a marriage settlement aU. household goods, &c., acquired pro- 
were assigned to the wife, and all after-acquired P^rti/ vested 

property of a similar kind were to be subiect to *** i^ trustees 
fi^^j.. '^ under a 

the same trusts. marrioffe 

Lush, J. — JuSolroydy, Marshally lll&E 171, settlement^ and 

the House of Lords decided, in a case similar to that the sheriff 

this,thataU the after-acquired property came imder ^*<«'»^*- 

the trusts of the deed, reversing the decision of the ^'^^ 

Lords Justices. Before the Supreme Court of 

Judicature Acts, I should have been bound to hold 

that the claimant was entitled to the goods brought 

in since the settlement; but anappHcation Inight 

then have been made to a Court of Equity, who 

would have restrained the sheriff from interfering 

with them. I am now bound to administer equity, 

and must, therefore, follow the decision in JEEolroyd 

v. MarahalL It is open to the claimant to appeal 

upon this question, which is a very important one. 

I question the policy of the law in this respect. It 

seems to me a very mischievous thing to allow all 

after-acquired property to vest imder a marriage 

settlement. With regard to the objection that 

the marriage settlement was not registered, the 
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On an inters 
pleader Mum^ 
money held [by 
Zueh, «7.] 
that where 
there was a 
partnership 
account the 
sheriff must 
withdraw. 



The writ of 
summons in an 
action under 
the Sills of 
Exchange Act 
must be served 
personally on 
partners. 
Order IX., 
Rule 6y does 
not apply. 



Bills of Sale Act does not require it. The sheriff 
must withdraw; claimant barred.* 

n. 

In an interpleader summons a question arose 
as to whether the practice in writs of fi. fa., 
where there was a partnership account was the 
dame at common law and equity. The common 
law rule has been that, where there was a partner- 
ship account, the sheriff could not interplead; but 
Lush, J., doubted whether that rule prevailed in 
equity, and whether the partnership account would 
not have to bo gone into to see the state of accounts 
between the partners ; in which case that practice 
must now be followed in all cases. It was stated 
by the sheriff's representative that the practice in 
this respect had always been the same in equity 
and common law. 

Ultimately it was settled that the old practice 
was unaltered, and the sherijff withdrew.f 

OEDER n. 
Rule 6. 

I. 

An application was made in this case as to whether 
there had been sufficient service of the writ of 
summons, which raised an important point as to 
the construction of Order II., Rule 6. That Rule 
lays down that "With respect to actions upon a 
bill of exchange or promissory note, commenced 
within six months after the same shall have 
become due and payable, the procedure imder the 
BiUs of Exchange Act (18 & 19 Vict. c. 67,) shall 
continue to be used." Under the Bills of Ex- 
change Act personal service of the writ was in all 
cases necessary : but under Order IX., Rule 6, of 
the new Act, special provisions are made for 



• Weekly Kotes, November 20th, 1876 (Tuesday, 
November 16tli) ; Law Times, lb. ; Solicitors* Journal, lb, 

t IFeekly Notts, November 20th, 1876 (Tuesdny, 
November 16th) ; Zaw Times, lb. ; Solieitori Jourmtl^ Ib» 
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service of the writ where partners are sued. The 
question now raised was whether service on a 
partnership under these provisions was good 
service in an action under the Bills of Exchange 
Act? 

QuAiN, J. — ^I am of opinion that you cannot 
take advantage of Order EX., rule 6, if you are 
suing under the BiUs of Exchange Act. I think 
that, in the face of Order II., rule 6, it would be 
too strong a decision to strike out the words 
** person^ service " from that Act. With the 
exception that the onus of obtaining leave is 
shifted from the defendant to the plaintiff, you can 
get the same advantage now under Order XIV., 
rule 1, by specially indorsing your writ under 
Order UI., rule 6, as you can by proceeding 
under the Bills of Exchange Act.* 

n. 

Ibbotson V, Whitwobth. 

This was an action under the Bills of Exchange ^ defendant 
Act, in the District Eegistry of Sheffield. The by appearing 
defendant had obtainedjleave to defend upon pay- **• * District 
ing £40 into Court. Judgment had been signed ^'f}'^^^ *f» ^'^ 

J ... J .e T 'x-Lxi' action under 

and execution issued for non-compuance with this the Bills of 
condition, and the present summons was to set Exchange Act 
aside that judgment, and stay execution. waives the 

For the plaintiff it was contended that the pro- ""^-^l^^^^ '^/„ 
ceedings being in the District Eegistry of Sheffield, ^eh*an^ct^ 
and the defendant having entered appearance there cannot be taken 
only, the money should have been paid into Court ihert. 
at Sheffield, and not in London ; and further that 
the £40 was not paid into Coiirt in London till 
afber the time given by the registrar had expired. 

For the defendant it was argued that the pro- 
ceedings being under the BiUs of Exchange Act, 
the money was rightly paid into Court in London ; 
that he had entered appearance in London as well 
as at Sheffield ; and that the delay in paying it in 

* Weekly Notesy December 18th, 1876 (Wednesday. 
December 8th); Zaw jTimes, lb.; Solicitors* Journal, lb. 
See also Order IX. , Eule 6. ) 
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had arisen entirely from the difficulty of finding 
out where to pay it in. Order II, rule 6, was re- 
ferred to. 

Ltndley, J. — ^I think the defendant has waived 
the objection that proceedings under the Bills of 
Exchange Act cannot be taken in a District Ee- 
gistry by appearing there, and, therefore, the £40 
should have been paid into Court in Sheffield. 
Whether the objection would have been a tenable 
one it is not necessary now to decide. I am dis- 
posed to give the defendant leave to defend as 
there was a mistake, but as the judgment has 
been regularly signed I must put him under terms. 

Order to set aside the judgment and the execu- 
tion on the terms following : That the defendant 
bring no action against the plaintiff or his soli- 
citor or the sheriff, and pay the expenses of the 
execution, and pay into the Sheffield Registry 
£95 28. 6d. witlun a week, the plaintiff consenting 
to the defendant's obtaining back the £40 paid 
into Court in London. The sheriff to with(&aw 
when the money has been paid into Court ; no sale 
in the meantime. If the money be not paid 
within the week, judgment to stand and execution 
to proceed. The defendant to pay the costs of this 
application*. 

OEDER ni. 

E1TI.E 2. 

Leave of a ^ application was made to the judge as to 

Judge is neeea^ whether his order was necessary for the purpose of 

'ordSlrr fi'°i®^<ii^& *^© indorsement of a writ not yet served. 

SuUVto' ^^® indorsement on a writ under the Supreme 

amend the in- Court of Judicature Acts may, in certain cases, be 

dorsement of a treated as the statement of claim.t 

wHt of sum- L\JSH, J., directed the applicant to take an 

monsnot yet order.l 
served. * 



• Weekly Notes January 16th, 1876 (Friday, January 
7th) ; Zaw Times, Jb.; Solicitors' Journal, lb, 

t See Order XXI, Bule 4. 

} Law Times, November 13th, 1876 (Friday, November 
dtb) ; Solicitors* Journal, lb. 
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ElTLB 6. 

(See as to the cases under this Eule, Order 
XrV, Rule 1. Signing judgment on a specially- 
indorsed writ; also Order XLY, Eules 2 and 5, 
attachment of trust debts.) 



This was an appeal from; Master Gordon's ded- JFhere the 
sion refusing to make an order for particulars plaintiff cUtims 
in an action of debt for goods supplied. Judg- * lipfi^o^^d 
ment had been signed, but afterwards set aside 'hTo^fu^a 
upon affidavit of merits. The writ was not spe- rwfo, to special' 
cially indorsed. ly indorse the 

Lush, J. — ^I hope it will be generally under- P^^icularson 
stood that in money causes particulars wUl not be summons so as 
ordered or allowed as a matter of course. When to avoid the ex- 
they can be indorsed or stated in the claim they pense ofsepa- 
ought to be so, and the expenses of a second rateparticu- 
document saved. ^5* ^'"^ ^^*^ 

The action having been ordered to go on under 
the new Acts, a statement of claim had been de- 
livered, setting out the goods for the price of 
which the action was brought, and which con- 
sisted of the various items of a fancy dress in an 
air-tight case, but not giving the separate price 
of each item. These were the particulars which 
the defendant asked for. For the plaintiff it was 
^id that, as he was not himself a maker of the 
articles he had sold to the defendant, but had 
ordered them from another person, he could not 
give the particalars asked for. 

LxjsH, J. — ^I will adjourn till Tuesday for the 
best particalars the plaintiff can give.* 

n. 

It was presumed that under the Supreme Court Query. Rave 
of Judicature Acts, particulars of claim would be special indorse- 
lumecessary. The statement of olaim, or the ^'^^'^^^ 

♦ Weekly ybteSf'SoYemher^OthyWS (SattirdBcy^'K'yv^TEk.. 
ber, 13tli) ; Law Times, lb.; Bolidiwr^ Journ al^ lb , K& \.q 
paziicnlara of counterclaiinB, aee imdeT Ordcsi "XXS.. ^ "^xil^^ « 
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away with u- indorsemenfe on the writ, sHould give ^ill par- 

paratepartieu- ticulars. Per QxiAIN, J.* 

lara [per 

Quain, /.]. jjj 

Boss V. GiBBS. 

J J. . In tliis case particulars of claim were applied 

for particular ^*^^* ^^® statement of claim had not yet been 
WM refwedy as delivered. It was stated that it was desired to 
the statement get particulars before appearance, as it might be 
^f,^^^ ^^^ch important to do so, with reference to the question 
Them had not ^^ costs. TiU particulars were delivered the claim 
y^ been deli' could not be identified, and could not, therefore, 
vered, be admitted. 

QuAiN, J. — ^I do not sympathise with that 
grievance; the party served with the writ generally 
knows the nature of the claim against him. At 
present, the statement of claim may contain full 
particulars. The defendant comes too soon. I 
presume that the reason for omitting all mention 
of particulars from the Supreme Court of Judica- 
ture Actsf was that it was presimied that they 
would never now be necessary. 
No order. J 

in. 

, This was a summons for particulars of a coimter 

ordered of* de- ^*™§ ^^ appeal from the Master's decision that 
fendanfseoun- ^^ particulars in the claim were suflBlcient. The 
ter claim of action was brought for goods sold and delivered. 
damages for The defendants agi'eed to purchase certain coal of 
^r^in^^' the plaintiff, and the plaintiff accordingly shipped 
tion^or goods ^^ coals. The defendants had obtained leave to 
sold and de- serve a counter-claim, and the plaintiffs desired 
li/vered, particulars of damages iinder the breaches alleged 

in the ninth paragraph, the counter-claim set up 
being for breach of contract. On behalf of the 

• Law Times, December 4th, 1876 (Saturday, November 
2nd} ; Solicitors* Journal, lb. 

T " Particulars " are only mentioned, Order m, Rule 6 
and Appendix 4, Part II, Section VII. 

I Weekly Notes, December 1 1th, 1875 (Thursday, Decem- 
ber 2nd) ; Law Timec, Jh,; Solicitors* Journal, lb, 
§ See Order XIX., BuIq Z. 
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defendants it was said that the coxinter-claim t}on- 
tained sufficient particulars, as it alleged the 
amount delivered short, and claimed demurrage. 
Lush, J. — ^You have not given any particxdars 
as to inferior quality. Tou say in your claim that 
the cargo contained a large quantity of stones, &c. 
I order that you give particulars of the damages 
claimed, except in respect of short delivery and 
demurrage. Costs to be costs in the cause.* 

EULE 8. 

See under Order XV. 

OEDEE IV. 

EuLE 1. 

See under Order XVI, Eules 9, 10. 

OEDEE Vm. 

EuLE 1. 

Application having been made to the oflRcer to Zeave to renew 

renew a writ issued in 1874, and duly renewed at a writ issued 

intervals of six months, he declined to renew it *^ 1^74, and 

without an order from the Judge. tt^rT^-^^ 

Lush, J. — My impression is, that that writ will uX7u^*not 

never require an order for its renewal The rule necessary, 
applies only to writs issued under the Act.f 

OEDEE IX. 
EuLE 2. 

L 

This was an ap^al from a refusal of a master Leave for sub- 
to make an order to proceed in the absence of stituted service 

service. ♦* necessary 

Lush, J.— The master is quite right. Under *^^^^P^'^^^ 

* See Weekly Notes, November 27th, 1875 (Monday, 
November 22nd) ; Law Times, lb,; Solicitors* Journal, lb, 

t Law Times, November 13th, 1876 (Friday, November 
5th) ; Solicitors* Journal, lb. 
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service cannot ^^ ^^^ -^^8 <^ order for substitatod service is 
be effected. neoessarj,* 

n. 

Jfa toHeitor This was an ex parte appeal from a decision of 
7 AB^itin ^*^*®^ Bennett's refusing to make an order for 
the habit of substituted service. The affidavit stated that on 
calling at the the 24th August, S. was inquired for at his dub 
elub of A. B. and could not be found ; on the 1st September, the 
^i^TT^eub^ plaintiff wrote to Baker, the defendant's soUcitor, 
stinted service' askii^g for S.'s address ; to that an answer came 
en the solicitor saying that he would be happy to forward letters 
will (if A. B, to S. A few days afterwards, the plaintiff wrote to 
^fMmdi^b Baker that the reason S.'s address was wanted 

Sufficient. ^^^ because he owed £450. On the 25th Octo- 
ber, the plaintiff wrote again to Baker, complain- 
ing of having had no answer, and asking whether 
he was prepared to accept service. On the 28th 
October, Baker replied to the effect that, having 
no instructions, he could not accept service. On 
this, plaintiff wrote to know wheflier Baker was 
not S.'s solicitor, and on the 3rd November, Baker 
wrote to say that he had acted for S. but was not 
now acting for him. On the 9th November plain- 
tiff attended at S.'s club and asked for his address, 
and was told that he had not been there for some 
time, and that his address was unknown there. 
On the 13th November, on calling again at the 
club, the plaintiff was told that Baker called for 
S.'s letters. It was stated that Morgan's " Eules 
for Substituted Service," and other books on equity 
practice, lay down that service on an agent is 
sufficient, provided he is is closely connected with 
the party. 

Lush, J. — ^Your affidavit does not state when 
Baker called for S.'s letters, orfiow often. If he 
was in the habit of calling for them, I think that 
would be sufficient. You must amend your 
affidavit.! 



• Weekly Notes, November 20th, 1876 (Saturday, Novem- 
her 13th) ; Laiu? Times, lb.; Solicitors* Journal^ lb. 

t Zaw Times, November 27th, 1876 (Friday, November 
19th), Solicitors* Journal, Ib» 
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AeMITAGE V, FlTZVTTiTJAM AND OTHEKS. 

An 0X parte application was made for an order Order made far 
for substituted service upon one of the defendoats ^^'^^f/^*^* 
in the above action, who was in India. It was managing elerk 
stated that his solicitors refused to accept service, df a defendant 
on the ground that they had no instructions to do ^^o ^<» »» 
so. ^"^^^ 

QuAiN, J., made an order for substituted service 
upon the defendant's managing clerk at his office, 
and upon his solicitors. Defendant to have six 
weeks to appear.* 

IV. 

Johnson v, Moffat. 

This was an action, under the Bills of Exchange jjrhere subiti* 
Act, by the indorsee against the acceptor of a bill tuted service is 
of exchange. An order for substituted service had ordered under 
been made by Master Dodgson, and judgment had *^^^^ ^^Aet 
beensignedonNovember 16th, 1875. The present thetifM ' 
summons was to set aside the judgment on appeal limited for ap- 
from Master Dodgson, who had ordered that the pearance runs 
judgment should only be set aside on payment of '^^t^l^V*!*^ 
£65, the amount of the bill, into court.* ^^^^ ^^^^^ 

Marshall Griffiths, for the defendant, argued that effect. 
the non-appearance of the defendant was owing to 
his absence in Scotiand, and that judgment had 
been signed before the time limited for appearance, 
which should be reckoned from the date of the 
taking effect of the order for substituted service. 

The plaintiff, who appeared in person, argued 
that as this was an action under the Bills of 
Exchange Act, the old practice applied to it, 
which was that the days should run from the 
third attempt to serve the writ. 

QuAiN, J. — ^I never heard of that practice, and 
shall not recognise it. Judgment has been signed 
too soon ; and I shall now consider the applica- 
tion for leave to defend as though the time had not 

~ ■ ■ ' i ' — — — 

♦ Weekly Notes, December, 11th, 1875 (Thnrsday, 
December 2nd) ; Law Times, lb.; Solieitors* Journal, lb. 
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Judgment in 
default of ap- 
pearance in an 
action of eject- 
ment can only 
be signed after 
a Judge* a order 
has been ob- 
tainedy al- 
though the 
writ of sum- 
mens mag have 
been duly 
served under 
Order IX. , 
JtuleS. 



Order IX. , 
Rule Vi,ha8 no 
application to a 
writ of sum- 
mons served 
pursuant to 
order under 
Order X. and 
Order IX., 
Rule 2. 



yet elapsed. The writ was issued in May, and the 
first attempt to get an order for substituted service 
was made in October. I shall not put the defen- 
dant under the terms imposed by the Master of 
paying £65 into Court, but he must pay the costs 
thrown away, as the condition of obtaining leave 
to appear.* 

Rule 8. 

An ex parte application having been made to 
Mr. Justice Lush, questioning the correctness of 
the decision of the Masters in the Exchequer, that 
they could not, under the Act, sign judgment in 
actions of ejectment, after due service of writ and 
default of appearance, without an order, he post- 
poned his decision until to-day for the purpose 
of consulting with the Masters, intimating, at the 
same time, that he thought an order would be ne- 
cessary. This morning his Lordship gave the 
following decision : — l^e service of a writ in the 
manner prescribed by Order ES[, Rule 8, will not 
entitle the plaintiff in an action of ejectment to sign 
judgment without an order; Rule 112 of Hilary 
Term, 1853, remains in force.t 

ORDER X.t 

Cbuse v. Kutttngell. 

In this case an order had been obtained for 
substituted service; the writ served under that 
order had not been indorsed with the day of the 
month and week of the service thereof. The judg- 
ment o£S.cer had refused to sign judgment on an 
affidavit of service of the writ.^ It was contended 
that Order IX, Rule 13, applied only to cases of 
personal service of the writ. 

Huddleston, B. — ^It is not necessary to indorse 
a writ issued under Order X in the manner de- 



• Weekly Notes, December 18th, 1875 (Wednesday, 
December 8th) ; Law Times, lb.; Solicitors' Journal, lb. 

t Zaw Times, November 13th, 1876 (Wednesday, Nov. 
loth) ; Solicitors* Journal, lb. 

X See also Order IX., Bule 13. 
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scribed in Order IX., Eule 13. In sucli cases it 
is sufficient to file an affidavit of service ; and on 
sucli affidavit being produced I order the judg- 
ment-officer to sign judgment.* 

OEDER XI. 
Eule 1. 

I. 

This was an application for leave to serve a writ The affidavit 
upon a defendant in Scotland, supported by an ^ *?A*^,^ '*'*. 

^2 J ., J rr J appltcatton %s 

aflidavit. ,„,^ to serve a 

Lush, J. — You don't show either that the con- writ of turn- 
tract was made in London, or that it was broken fnons out of the 
in London. Order XI, Eule 1, of the Act, says Mi*diction 

,,. Til I r -XT J. ought to shew 

nothing about place of performance. You must that the con- 

amend your affidavit ; you had better shew where tract was made 

the parties signed the contract, f ^'' broken 

within the 
Ia. jurisdiction. 

Mr. Justice Lush gave to-day an important ^p. ... ^ - .^,^, 

, . . X xT_ -J} _x.- I- 'J • rvr%ts of sum- 

decision as to the suing of parties who reside in ,^„, issuing 
Scotland. The Common Law Procedure Acts con- from the High 
tained enactments on the subject of suing parties ^^^^^ 9f •^«*- 
out of this country, which, however, were rendered i*^^^*J^^ ^. 
nugatory, even as to parties carrying on business ^^^^^ 
here, but residing in Scotland, by j u dicial decisions, 
which held that they could not be served in Scot- 
land ; that service at their place of business was 
not sufficient unless it could be shown that it 
reached the parties, which, as it rested on their own 
acknowledgment, could very rarely be shown. 
The learned Judge now held that the parties may 
be served in Scotland, in cases under Order XI, 
Eule 1, holding that the limitations in the enact- 
ment in the Common Law Procedure Act, 1852, 
sec. 1 8, as to service of process out of the country 
is by implication repealed, as the Court of Chan- 

♦ Weekly NoteSf December 18th, 1876 (Dec 16th); Law 
Times, lb.; Solicitors* Journal, lb. 

t Law Times, November 13th 1876 (Saturday, November 
6th.) Solicitors^ JoUmal, lb. Weekly Notes, Nov. 20th, 
1876 ; See also Bule 3. 
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eery always authorised siieh service, and eveiy 
Divisiou of the High Court has equal jurisdiction.* 

n. 

A general affi- This was an appeal from a decision of Master 
davit that the Manley Smith that an affidavit produced was in- 
eaute of action gxifficient under Order XI, Eule 1, to enable him 
ihejuritdiction ^^ niake an order for service oi a wnt out of the 
is not now jurisdiction, The affidavit stated that the cause 
8i{ffleient to of action arose within the jurisdiction, and that it 
%Tfe^l^^t ^^® ^^^ money paid by the plaintijff for the defen- 
ofthe^jurU^' <^*^^t, and interest thereon, and that the defendant 
dictum. was bound to indemnify the plaintiff. 

Lush, J. — ^The general affidavit that the cause 
of action arose within the jurisdiction is not now 
sufficient ; what is requisite is pointed out by the 
Bule. Amend your affidavit by stating that the 
money was paid in London, f 

OEDEE XIL 

Etjle 6. 

Johnson v. Whitehead. 

Where the de- The writ in this action was issued at the Leeds 

fondant enters District Eegistry on the 1 4th December, 1875, and 

an appearance judgment signed on the 22nd December, in defaiilt 

in London to gf appearance. The defendant had entered appear- 

an action com- ^' t :i xi. m 4.t\ v ji. / • 

menced in a ^^c® i^ London on the 2 1 st December, and had given 

District Regis- notice on the same day to the London agents of the 

<ry, notice of plaintiff's solicitor. On this ground he had applied 

u\h^^LoZ^n *^ faster Sir P. PoUock to set aside the judgment, 

agents of the ^^^ *^® Master had referred the application to the 

plaintiff's soli- Judge. 7or the plaintiff, it was contended that 

eitorisst^' notice of appearance. must be given to the plain- 

cient, ^^ ^ person, or, at aU events, to his solicitor in 



• Times, November 16th, 1876 (Tlmrsday, November 
15th.) " This decision," addiB the Times, '^ ig of great prao- 
tical importance, and is one of the first fruits of the Judi- 
cature Acts"). 

t Weekly Notes, November 20th, 1876 (Saturday, Novem- 
ber 13th) ; Law Times, lb.; Solicitors' Journal, lb. 
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tke cotLntry ; while the case on the other side was, 
that notice to the London agent was sufficient 

Liin)LEY, J. — The defejidant is bound to give 
notice of appearance under Order XTT, Bule 6^ 
and the question is what notice is sufficient. Look- 
ing at Order VII, of the Additional Orders of 
December, 1875,* I think that notice to the agent 
in London is sufficient. As, therefore, notice of 
appearance was given to the plaintiff before judg- 
ment was signed, the judgment must be set aside. 
But as judgment was signed under a mistake, I 
shall impose the condition on the defendants that 
no action be brought. Costs to be costs in the 

cause, f 

OEDER Xm. 

EULE 5. 
POWMIR V. LeWT. 

This was an ex parte application under the fol- Before aigning 
lowing circimistances. Leave had been given, Jt*dgment 
under the old system, to file a declaration, giving ^^j ^b^u 6 
notice to the defendant, who was abroad. The plaintiff was ' 
declaration had not been delivered before No- ordered to take 
vember 1st, 1875, Lush, J,, had said, on being ap- out a summons. 
plied to, that the proceedings must be carried on 
under the Supreme Court of Judicature Acts. 
The present application was to know whether the 
plaintiff could now sign judgment under the above 
Eule. 

QuADT, J. — You must take out a summons, f 

Etjle 6. 

In an action for damages, on the policy of in- inspection of a 
surance of a ship, the defendant made an applica- ship's papers 
tion for inspection of the ship's papers before in an action on 

appearance. It was admitted that under the old ^^,^1*^ ^I ^!!l 
... .. IT ,, , -iTTi* surance of the 

practice inspection could not have been had before skip^ allowed 
declaration ; and the ground of the application before appear^ 

♦ See Charley's " Judicature Acta," p. 728. 

f Weekly Notts, January 15th, 1876 (Friday, January 
7th); Law Times, lb.; Solicitors^ Journal, lb. 

X ^e^Ar/yJVo^M, December 4th, 1876 (Tuesday, NovenLbec 
30m). Solicitors* Journal^ lb. 
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etnce, the plain- was, that if the claim proved to be well-founded, 

tiff having appearance would be avoided altogether. 
Judgment'in** LusH, J. — Can the plaintiff in this action sign 

ease of default judgment in default of appearance ? 
of appearance Under Order XIII. Bule 6, it was submitted 

under Order that he could. 

XIIL, JRule 6. j^^g^^ J.— Then I make the order.* 

Ettle 7. 
(See under Order IX., Rule 8.) 

ORDER XIV. 

Rule 1. 

The phrase, This was a summons to sign final judgment in 

«*/or balance ^ ^^^ action for goods sold, which had been before 

aoedt sold,'' Master TJnthank, and was by him referred to the 

indorsed upon Judge. The Writ was indorsed as follows : — The 

a writ of sum- plaintiff's claim is £36 /is. for balance of account 

fno«*, w suffi- £qp ffoods sold. It was contended for the defendant 

e%ent to make xi_ P xi_ • x • i • j j. j 

the indorse- *^^ *^^ "^^ ^^* ^ special indorsement under 

ment special. Order III, Rule 6, and not within the examples 

given in Appendix A, Sect. VII. ; that the ordinary 
form of indorsement was similar to the present ; 
and that the defendant, having filed a petition of 
bankruptcy, the plaintiff should prove his debt 
under lliat petition. 

Lush, J — There is a form of special indorse- 
ment in Appendix Af for butchers' meat supplied 
— exactly like the one in question. It could not 
be intended that a list of items extending, perhaps, 
over three or four years should be indorsed on the 
writ. The ordinary form of indorsement would be 
*' balance of account," which implies an account 
paid. As bankruptcy is iiot a defence to an 
action there is no defence to the present action. I 
think the plaintiff is entitled to sign judgment, as 
he would have been, if he had delivered a statement 
of claim, and there had been no statement of 
defence. I 

• Weekly Notes^ November 27th, 1874 (Monday, Novem- 
"ber 22nd) ; Law Times, lb.; Solicitors^ Journal, lb. 

t Part II., Section VII. 

{ Weekly Notes, November 27th, 1875 (Tuesday, Novem- 
ber 23Td) ; Law Times, lb.; Solicitors^ Journal, lb.; and see 
Order JIT., Bule 6. 
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n. 

This "was a summons in an action for milk sold ^^ «» action 
and delivered where the writ was specially in- ^^^T^-^^^^n 
dorsed, calling upon the defendant to show cause ^j^^^^ tJ^wHt 
why the plaintiff should not sign final judgment, was specially 
The affidavit stated that the plaintiff's demand was indoned, a 
for £36 4s. 4d. for milk delivered, and that in the ^"^^^^^T 
plaintiff's belief there was no defence to the action. ^^'J^^^ ^jl 
On behalf of the defendant it was admitted that tract in not 
the sum named was due ; but it was stated that he supplying a 
had a counter claim to an equal or greater amount. *H0cient quan- 
The counter claim consisted in the breach of a ^^-^/./ju^. 
contract in writing to supply the defendant with fendant was ' 
sixteen gallons of milk per diemy at Is. 8d. per admitted to 
gallon; the alleged breach being that the plaintiff defend, eon- 
only supplied from four to six gallons jt7^r (^im. /'»*«^^*«/^- 
In consequence of this default, the defendant, counterclaim.- 
who had contracts to supply several large in- 
stitutions, had to procure milk at 2s. per gallon, 
and to pay the carriage for it. 

QuAiN, J. — This is a proper counter claim. 
The original action for milk delivered and the 
counter claim are based on the same agreement. 
I order that the defendant be allowed to defend, 
confining his defence to his coxmter claim, and that 
both the original action and the counter claim be 
referred to the Master.* 

in. 

This was an appeal from the decision of Master There can be 
Johnson, refusing leave to sign judgment on a **^ special tfi- 
speciaUy indorsed writ. The plaintiff's affidavit ^^]^^ j^ 
stated that in his belief there was no defence to aicatwe Acts 
the action. Issue had been joined. The writ of a writ of 
was served before November 1st, 1875. summonsUsued 

QuAiN, J.-^I cannot give the plaintiff in this f/^'^^*^''' 
case the benefit of the remedy under Order XTV. Quain^J\j. 
This is a very special remedy ; and I can only 
give it according to the letter of the Act. This is 
not a specially indorsed writ under Order HI., 
Eule 6. 

Appeal dismissed. 

• Law Times, Decemher iih, \W5 i^Tv^sKj^^^-^^a^wst 
26th); Solicitors* Journal^ Ih,; 9sA a«^0T^«'iEL-»^^5^'^. 
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A precisely similar application was then made 
in another case, on appeal from Master Dodgson. 

Qttaik, J. — ^I have just decided the question. 
The writ having been served under the old 
procedure, it is impossible that it can have been 
specially indorsed under Order HI., rule 6. 

Appeal dismissed.* 

IV. 

f'S, RJ This was an appeal from the order of a District 

Registrar to pay money into court as a condition 
for not signing judgment in an action for goods 
sold and delivered. The writ was served b3fore 
November 1st, 1875. 

QuAiN, J, — ^The writ could not be indorsed 
under Order IIL, Eule 6, The registrar had no 
power to make this order. 
Order rescinded, t 

V. 

^jg pj This was an application to sign judgment on a 

specially indorsed writ. The writ was served in 
October, 1875. 

QuAm, J. — ^It is impossible that this writ can be 
specially indorsed imder Order III., Bule 6, 
because that Bule did not then exist. — No order.| 

VI. 

E. Assam Co. (Limited) v. Eoche and Govee. 
ordei^dto be ^^^^^ was an action against a firm of solicitors 

signed on a ^^^ money due. The defendants were instructed 
specially m^ to collect the debts due to the plaintiff company, 
dortedwrit,in and had not paid them over; they had a claim 
Z^tJ"^ against the compauy of £70 odd, which was 
garnet a debt' admitted, leaving a balance in favour of the 
collecting Jirm plaintiffs of £131 odd. Master Manley Smith had 
of solidtore, allowed the plaintiffs to sign judgment for this 
^ a{lZ^ ^^^' ^^^ against this order the defendant Gover 

t Zato Timet f December 4th, 1876 (Friday, November 
26th, Solicitors* Journal, lb.; (and see Kule 3 and Order 
IIL, Rule 6). 

* Zatc Times, December 4th, 1876 (Saturday, November 
27th,) Solicitors* Journal^ lb.; and see Order IH., Ride 6. 
^ Jf Zato Times, December 4th, iai5 (Jtouday, 'fi^o^emfaet 

29tb) ; Solicitors^ JiowmaX, lb.; and see Oxd'st \Ll,^'B.Ti\!& ^. 
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appealed. The defendants had dissolved paartner- judgment to go 

ship. hy default, and 

W. L. Williams, for the plaintiffs, read an affidavit ^^ ^Jj^^ ^^^ 
by the secretary of the company that there was no willlngness'to 
defence to the action, and stated that Boche never pay hie moiety 
disputed the debt, and had allowed judgment to »/<^ company 
go by default. 7akeiTtfl^ 

Norton, for the defendant Gover, put in an exec^^\pm 
affidavit of the defendant, stating that he believed him for the 
Boche and the plaintiff company to be in collusion ; whoU, 
and that he had offered 'and was willing now to 
pay his share of the debt, provided that the com- 
pany would undertake that execution should not 
be levied on him for the remaining hal£ 

Qfain", J. — ^This is a clear case. 

Order of the Master affirmed. Stay of proceed- 
ings pending an appeal to the Court refused.* 

YH. 

AMEuinr V, H. H, The Nawab Nazim of Bengal. 

This was an appeal from a Master's refusal to 
allow judgment to be signed under the above rule. ^^J^^ 
The plaintiff's affidavit stated that he had formerly ^orderju^ment 
been an attacM of the Syrian embassy, and was to be signed on 
prof essor of Arabic in King's College, London; a specially 
that he was engaged by William David Fox to act *^^^^\^^^*' 
as interpreter, &c., for Fox and the defendant, at piaintifs oM^ 
a salary of £30 per month ; that on Fox's death davit was 
in October, 1873, Lister O'Beime was engaged as alleged to he 
secretary, and plaintiff was re-engaged as assistant ^nirm,and 
secretary, at the same salary as before ; that two ^ff^^^^l*^^ 
bills of exchange had been given for arrears of services for 
salary, which were dishonoured ; that arrears of which a salary 
salary were still due; and that there was no ^^^ claimed 
defence to this action. For the defendant an ^y^^ *'''"* 
affidavit made by Lister O'Beime was read, which 
stated that he was the representative of the defen- 
dant ; that the plaintiff's affidavit was untrue ; and 
that in the agreement under which the plaintiff 

♦ Law Ttm^* December 4th, 1875 (Wednesday, December 
Ist); Solicitors* Journal, lb,; Weekly Notes, December 11th, 
1876. 

t See Order LIV., Rtile 4. 
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was engaged, there was a clause to refer to two 
persons named therein any dispute that might 
arise as to salary. 

AUen, for the defendant, pointed out that the 
plaintiff's affidavit did not aUege that any services 
were tendered, and said that one ground of 
defence was that, in point of fact, no services were 
performed. 

Brownfield for the plaintiff. 

Appeal dismissed.* 

vm. 

A defendant to ^^^ster Pollock had refused in this case to allow 
a specially in- judgment to be signed under Order XIV., Eule 
dorsed writ 1, and Order HI., Rule 6, and this application was 
must show a y^^^ an appeal from that decision. The action was 
good defence on ^^^ ^^^ balance of an account stated on a share 

tne merits. A. 

mere ajidavit account. 

that he has a Bigham, for the defendant, read an affidavit, 

good defence is stating that he had a good defence to the action ; 

not sufficient. ^^^ argued that Order XIV., Eule 1, could not be 

appHed where there was such an affidavit, and 

that some of the Masters had so decided. 

QuAiN, J. — ^A mere affidavit that the defendant 
has a good defence is not sufficient ground for 
refusing to allow judgment to be signed under 
this Bide. That would be encouraging defendants 
to make illusory affidavits. I shall go into the 
merits. 

The sole question in dispute appeared to be as 
to whether the defendant company were bound to 
settle differences on the closing of the account 
between the parties; the defendants admitting 
that in that case they would be liable for a balance 
against them of £416. 

At the dose of the argument, Shortt, for the 
plaintiff, read the copy of a letter, sent by the 
defendants to the plaintiff, undertaking to close 
the account whenever he wished. 

QuAiN, J. — I will adjourn the case for you to 
verify that letter. 

• Weekly Notes, December 1 1th, 1 876 (Thursday, Dcemher 
2nd) ; Law TimeSf lb,; Solieiiors* Joumalj lb. 
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On the hearing of the adjourned summons, 
Shortt produced the original of the letter he had 
previously read. 

jfforace Brown, for the defendants, produced an 
advertisement in the Daily News, which showed 
that the plaintiff was endeavouring to have the 
company wound-up in Chancery. 

QuAiN, J. — This letter shows most distinctly 
that it was part of the arrangement between the 
parties that the plaintiff should have power to 
close his account whenever he wished. 

Order to sign judgment. Decision of Master 
reversed.* 

IX. 

This was an appeal from an order of a Master, Judgment was 

giving the plaintiff leave to sign judgment under ordered to be 

the above rule. It was stated that the defendant l^J^^ii^ * 

was now at sea on his way to join his regiment, indorsed writ 

and that he had been served with the writ the altJwi*gh the 

day before leaving England. defendant was 

HuDDLESTON, B. — To acccpt that as a reason ^^JJ/^j^e^' ^ 

for refusing the order would be to render this pro- servedthe day 

vision of the Act a dead letter. before he 

Order of the Master affirmed.f sailed. 

X. 

This was an application to sign judgment under judgment 
Order XIY. , Rule 1 ; the writ had been issued on the ordered [by 
7th Auerust, 1875, and appearance had been entered ^^dleston, 
on the 17th. Master G. Pollock, foUowing Mr. Jus- ^^^''^''^^^i^ 
tice Quain' s decision, that the words in Order XI V. , indorsed writ 
Bule 1, " under Order III., Rule 6," must be taken although issued 
literally, had refused the application. The special ^ffore the 1st 
indorsement on the writ was in the same form as ^^^'* ^^'^^* 
it would now be under Order ITT., Rule 6; A 
summons had been taken out in respect of this ap- 
plication, but the defendant did not appear. 

♦ Weekly Notes, December 18th, 1876 (Friday, December 
10th); Law Times, lb.; Solicitors* Journal, lb. ; and see Order 
III., Rule 6. 

t Weekly Notes, December 25th, 1875 (Wednesday, Dec. 
16th) ; Law Times, lb »; Solicitors* Journal, lb. 
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Httddlestoit, B. — I shall aUow judgment to be 
signed in this case. 

Order made. Decision of the Master reversed.* 

XI. 

Andrews v, Stewart. 

All that the This was an action by a broker for £214, the 

Judffe requires i^gg q^ a resale of 1,357 bags of sugar bought by 
Order^xiV *^® defendant, and subsequently not accepted by 
Mule 1, is that him. An application had been made to Master 
there is a bond Hodgson to allow judgment to be signed, which 
^ defence. J^ad been refused ; and this decision was now ap- 
Me does not pealed against. 

the action. ^^ ^^ behalf of the defendant a counter claim was 

set up for money deposited with Einlay and Co., 
as security for a bill drawn upon a Liverpool firm, 
which bill had been duly honoured. The plaintiff 
Andrews was now the representative of Finlay 
and Co. 

QuATx, J. — On the hearing of these applications 
I do not pretend to try the action ; all that I 
require to see is that there is a lond fide defence. 
I think the question as to the counter claim is 
too doubtful a one to allow the plaintiff to sign 
judgment. 

Decision of the Master affirmed, f 

XII. 

BUTTERWORTH V, TeE AND WlFE. 

It is doubtful This was an action on a guarantee for the price 

whether Order of goods sold, given by a married woman in res- 

Ill.y Mule 6, pect of her separate estate. The plaintiff now 

XIV^'euIc 1 ^^^S^^ *^ sign judgment under Order XIV., Eule 1. 

appluto an ' ^^^ matter had been before a Master, who had 

action in which referred it to the Judge. 

it is sought to Bruce, for the defendant. 

charge the Charles, for the plaintiff. 



• Weekly Notes, December 25th, 1875 (Thursday, Dec. 
\^ilD)\ Law Times, lb. ; Solicitors' Journal, lb,; and see 
Order III., Rule 6. 

t Law Ttm«#, December 25th, 1875 (Saturday, December 
18th) ; Solicitor^ Journal^ lb. 
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QuAiN, J. — Under any circumstances, I cotdd wife's aeparau 
only give you in this action a judgment against ^^t^t^ona 
the wife's separate estate, as you are not suing 9^^^^*^^^^' 
her personally on a guarantee. But I doubt whe- 
ther Order III., Rule 6, refers to anything but a 
monetary demand ; and here you seek to charge 
the defendant's separate estate. I will give you 
liberty to amend your writ, but I question whether 
that will enable you to avail yourself of this 
Rule. 

No order, with liberty to amend the writ.* 

xin.^ 

Denison v. Franklyn and Others. 

This was an appeal from the decision of Master J^^^gfnent was 
Johnson, refusing leave to sign judgment on a ordered to be 
specially indorsed writ. tigned on a 

The writ was issued on the 12th May, renewed «P^cialli/ in- 
on the 3rd November, and an order for substituted nLzif^i^j-i 
service made on the 7th December, 1875. the writ, ' 

The plaintiff's afl&davit showed that there was although 
no defence to the action. The special indorsement issued before, 
on the writ was, ^'The foUowing are the parti- ^^^Zd'^bss^ 
culars of plaintiff's claim: Balance of banking quently to Nov, 
account due from the defendants to the plaintiff ut, 1875. 
as bankers, j£50." 

It was contended for the defendants that the case 
decided by Quatn", J. (No. III., supt'a) governed 
the present case, and that this was not a specially 
indorsed writ under Order III., Rule 6. 

For the plaintiff it was contended that this case 
was distinguishable from the case referred to, as 
the writ was renewed, and an order for substituted 
service made and an appearance entered subse- 
quently to the Supreme Court of Judicature Acts, 
and the case decided by Huddleston, B. (No. X., 
supra) was cited. 

Lindley, J., discharged the order of Master 
Johnson, and ordered the indorsement on the writ 
to be amended by stating dates, the plaintiff to be at 

♦ Law Times, January Ist, 1876 ; Solicitors' Journal^ li.; 
Weekly Notes, Jan. 16th, 1876. 
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liberty to sign final judgment for debt, and costs 
to be taxed.* 



if here a new 
ajfidavit was 
read before the 
Judge, he con^ 
sidered the 
ease as suh^ 
stantialhf a 
new one, and 
not a case of 
appeal from 
the Master 
which it other- 
wise purported 
to be. 



xiy. 

On a summons to sign judgment, under Order 
XTV., Eules 1 and 6, tbe Master had given tbe 
order that it might be signed unless the money 
were paid into Court. That decision was now 
appealed from by the defendant. The action was 
for goods sold and delivered, and the defence was 
that the defendant never bought the goods and 
that they never were delivered to him. An affi- 
davit was read for the defendant which had not 
been before the Master. 

LiNDLEY, J. — ^This comes before me as a sub- 
stantially fresh application. On reading this new 
affidavit I think that the money should not be 
ordered to be paid into Court. 

Order for payment into Court to be discharged. 
Costs to be costs in the cause, f 



Where in an 
action on a bill 
of exchange 
against execu- 
tors the defen- 
dant claimed 
an administra-. 
tion order as 
next of kin, 
the Judge 
[Lindley, /.] 
made the order 
and trans- 
ferred the 
action to the 
Cha/ncery Di- 
vision. 



XV. 

On an application by the defendant in an action 
to sign judgment according to the terms of the 
defence and the counter-claim, Master Dodgson 
had referred them after to the Judge, as he could 
not transfer the action the Chancery Division of 
the Court, which he thought was the course that 
should be taken. The action was brought on a 
bill of exchange by executors; the defendant 
claimed an administration order as next of kin. 

Lindley, J. made an order for administration 
of intestate estate, and transfer to the Chancery 
Division ; costs of the action to be disposed of by 
the Judge of that Division. J 



* Law Times, JanvLSLry 8th, 1876 (Tuesday, January 4th J ; 
Solicitors' Journal, lb. ; and see Order III., Kule 6. 

t Law Times, January 8th, 1876 (Tuesday, January 4th) ; 
Solicitors* Journal, lb, ; and see Kule 6. 

X Law Times, January 8th, 1876 (Tuesday, January 4th.) 
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XVI. 

German Bank of London (Limited) v, Schmidt 

AND Co. 

This was an action on a bill of exchange, of Judgment 

which the defendants were the acceptors, and the ^^^^"^^ *^ ^^ 

plaintiffs the indorsees and holders for value. The ^a^iaiiyin- 

present summons was an appeal from Master dorsed tcrit, 

Manley Smith's order, refusing to allow judgment unless money 

to be signed under Order XIY., Rule 1. paid into Court 

Safford for the plaintiffs. ^ Zth^fid^. 

Hornell for defendants. — ^The drawer is being fendant was 

sued in Eussia on this bill, and if we defend the entitled to in^ 

action, we can bring him in as a third party, from demnityfrom 

whom we claim indemnity. "^ ^^'''^ ^""^y- 

Order for judgment to be signed, unless the de- 
fendants pay the amount into Court within ten 
days.* 

xvn. 

EoBERTs V, Guest. 

This was an action brought to recover money judgment 

on behalf of an administration estate. The sum- ordered to he 

mons was an appeal from the order of Master signed on a 

Watson, refusing leave to sign judgment under ^^^^y^ *v" 

Order XTV., Eule 1. The nature of the defence unless mon^ 

which it was desired to set up was a claim against paid into Court 

the estate for costs in a suit in the Court of where def en- 

Chancery under an agreement to pay costs. ^'?' * counter 

LiNDLEY, J. — The defendant has no order yet l^Zy^wh^^h 

for his costs, and he may never get one. Judgment might never 

to be signed, unless the defendant pay the amount become due. 
claimed into Court, f 

xvin. 

Atkins v. Taylor. 

This was an appeal from the order of the jp^^^ ^;^ 

District Eegistrar of Birmingham setting aside writ has been 



* Weekly Notes, January 15th, 1876 (Tuesday, January 
4tli) ; Solicitors^ Journal, lb, ; Law Times, lb, 

t Weekly Notes, January 1 6th, 1876 (Wednesday, January 
5th) ; Law Times, lb, ; Solicitor^ Journal^ lb. 
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tpeeially in* judgment. The writ tad been specially indorsed 

doraedthe under Order III., Eule 6 ; and the plaintiff had 

^^^*fdd^ applied to the District Registrar for leave to sign 

Z^emJt^tf^ judgment, under Order XIV., Eule 1, which ap- 

defence under plication the defendant had successfully opposed. 

Order XZIJ., No further step was taken by either side until the 

^^th/*^' plaintiff applied to the District Registrar for leave 

Hjnvill be ***' ^ ^^^ judgment under Order XXIX., Rule 2, as 

entitled to 9%gn i^o statement of defence had been delivered. This 

jttdffment application was granted, but the defendant sub- 

TTTT^I?'^/ sequently obtained an order from the Registrar 

2aUhotwhhe ^*^& aside the judgment on the ground that no 

jUa delivered statement of claim had been delivered. 

no notice pur- Ckannell, for the plaintiff. — The plaintiff filed an 

8uant to Order affidavit verifyiner the indorsement on his writ, 

' when the application was made to the Registrar for 

leave to sign judgment ; and no statement of claim 

is necessary where the writ is specially indorsed. 

As there was a misapprehension, I cannot ask for 

judgment, but as the judgment was regularly 

signed, the defendant should be put under terms. 

What we really wish to know now is who is to 

take the next step, as we have come to a dead 

lock. 

Butterworthy for the defendant. — No notice was 
given by the defendant that he dispensed with a 
statement of claim ; and the plaintiff was bound to 
give the notice that his claim was, as on writ, ac- 
cording to Order XXI., Rule 4. 

I<na)LEY, J. — It cannot be necessary to deliver 
any statement of claim where the writ is specially 
indorsed. Order XIX., Rule 2, and Order XXI., 
Rule 4, are general rules, and Order XXIL, 
Rule 3, is a special rule, and therefore to be 
followed. I think, according to the true con- 
struction of the Act, the judgment was regular. 
I will set aside the judgment, however, and order 
the defendant to deliver a statement of defence in 
. eight days. Costs to be costs in the cause.* 

• Weekly Notes, January 16th, 1875 (Friday, January 
7th); Law Times, lb,; Solicitors* Journal, lb. See Order 
XIX., Rule 2 ; Order XXI,, Eule 4 ; Order XXTT., Rule 
3; Order XXIX., Rule 2. 
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XIX. 

This was an action on two promissory notes Judgment 
that were over due and unpaid. An application ^j^/^ ^^^ 
hadbeen made to sign judgmentunder Order XIY., flij^^ '* 
'Rule 1, on a writ issued in September, the EuddUtton^ 
indorsement on which was similar to what it B,,"] to b$ 
would now be under Order HI., Eule 6, and had ^^!^^ ^ « 
been refused by a Master, and, on appeal to the ^ndor^d^ 
Judge, the case had been adjourned to see if the although 
defendant could make an affidavit showing a good issued before 
defence. The adjourned summons now came on, ^^^:^*^» 
and the defendant produced no affidavit. For the ^22 *^/ ' 
defendant, decisions of Mr. Justice Quain were the Judicature 
relied on, refusing to allow judgment to be signed Act^ 1876, 
under similar circumstances (Nos. III., IV., and Y., 9^^^^ ^^^ 
supra) ; for the plaintiff, a decision of Baron ^"""^"^ ^^ ^ ~- 
HuDDLESTON (No. X., supro) was referred to. 

Li]!a)LEY, J. — If the defendant could have 
produced an affidavit that he had a good defence, 
this point need not have been decided. But as no 
affidavit has been filed, I must assume that there 
is no substantial defence to the action. It is 
quite clear that I could not allow judgment to be 
signed upon this writ, if it were not for section 22 
of the Supreme Court of Judicature Act, 1873 ; I 
think that section gives me power to do so. But 
I think the Court should decide whether that is 
so ; and I shall give the defendant time to appeaL 
Order for judgment to be signed, but no execution 
to issue within ten days.* 



Eule 3. 
(See under Eule 1.) 

Eule 6. 
(See iinder Eule 1.) 



* Weekly Notes^ January 16th, 1876 (Monday, January, 
10th) ; Law Times, lb.; Solicitors' Journal, lb. 



56 



REPORTS OF CASES 



Proceedings 
stayed pending 
an administra- 
tion suit J 
although the 
vlaintiff had 
obtained an 
order for an 
account in the 
action at law. 



In an action 
to recover 
letters patent y 
names of 
(alleged) 
assignees of the 
patent from 
the plaintiff 
were ordered 
to he addedf 
as co-plaintiffs f 
the original 
plaintiff still 
to give security 
for costs f as 
the assignment 
might prove to 
he invalid. 



OEDEE XV. 

EULE 1. 

Bell v. Love akd Others (Executors). 

This was a Bummons to stay proceedings in an 
action, pending an administration suit. The 
plaintiff had obtained an order for an executor's 
account from the Chief Clerk under Order XY., 
Eules 1,2; the writ being endorsed ujider Order 
m,, Eule 8. 

QuAiN, J, — This is one of the cases intended by 
the Acts ; the order for account is the same as the 
old decree. 

Cromptoriy for the plaintiff. 

E. Harrison J for the defendant.* 

Eule 2. 
(See under Eule 1.) 

OEDEE XVI. 

Eule 2. 

Smith v, Haseltine, 

A summons was taken out in this case to add 
as plaintiffs to the action Eooke Pennington, 
James John Newbury, and Benjamin Patchett. 
The affidavit of Pennington stated that the action 
was to recover certain letters patent, one-fourth 
interest in which liad been absolutely assigned by 
the plaintiff to the deponent, and that the remain- 
ing three-fourths of the plaintiff's interest had 
been assigned by him to deponent, Newbury, and 
Patchett ; to hold in trust for him (plaintiff). It 
was stated that the defendant was a patent agent. 

HuDDLESTON, B. — You havo to satisfy me of 
two things under Order XVI., Eule 2 — first, that 
there has been a hond fide mistake in the original 
issue of the writ ; and, secondly, that it is a neces- 
sary change. The affidavit does not state that 
there has been a hond fide mistake ; but I think 



* Weekly Notes, December 4th, 1875 (Wednesday, 
November 24th) ; Law Times, lb. ; Solicitors' Joitrnaly lb. 
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that, looking at Eule 13 of tlie same Order, I can 
make tHs amendment. If these parties had been 
originally joined as plaintiffs in the action they 
could not have been struck out. I shall make the 
order to add these parties as plaintiffs, but the 
original plaintiff must still give security for costs, 
as the assignment to Pennington and the others 
may turn out invalid.* 

Eule 3. 

Campbell and Another v, Im Thubn and 

Others. 

This was an action by the plaintiffs as indorsees ^^ trustee 
against the defendants as acceptors of a bill of ex- j^^*?^^/ ^* 
change under the Bills of Exchange Act, leave composition 
having been given to the defendants to appear, among credi- 
The declaration was deKvered on 1st. Nov., 1875. tors of the 
A summons was taken out by the defendants for f^^*!^' ^-^^ 
the purpose of having the proceedings carried chame^will 
on under the new Act. not be joined 

Holl appeared to support the summons. He «« « Pf^rty in 
first applied that under Order XYI., Eule 3, of ^f «5^i^ ^ 
the Supreme Court of Judicature Act, 1875, Mr. agai^tU 
J. Young should be joined as a defendant in the acceptors. 
action. Messrs. J. E. Im Thum and Co. having 
suspended payment, and their creditors having 
agreed to accept a composition, Mr. G. Young 
was appointed trustee. The bill upon which the 
action was brdught was for £1,373 38. lid., and 
was drawn for account of Messrs. Cloetta and 
Schwartz. On the failure of Im. Thurn and Co., 
two bills for £600 -and £786 19s. were sent as 
cover by Messrs. Cloetta and Schwartz to the 
holders of the bill, Einlay, Campbell, and Co. The 
bill for £786 19s. was dijy paid at maturity, but 
the bill for £600 was dishonoured. Cloetta and 
Schwartz had now also failed. The plaintiff 
refused to take the composition, and Young re- 
fused to pay more. 

• WeeUy Notes, December 18th, 1876 (Saturday 
December 11th); Law Times, lb.; Solicitors^ Journal, lb. 
See Eule 13. 
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Whire a 
plaintiff 8iie8 
on behalf of 
several parties 
having the 
same interest^ 
the names and 
addresses of 
the parties on 
whose behalf 
he sues need 
not be given. 



Lush, J.— The plaintiff could not sue Young, 
and Young has no interest in the suit ; there is no 
privity between them. 

Soil read the opinion of Mr. Benjamin, Q.C., 
recommending an application to be made for an 
order for the joinder of the trustee as defendant. 

Lush, J. — 1 can make no order that the trustee 
should be joined as a defendant. There is a clause 
in the Supreme Court of Judicature Acts that says 
that the procedure under the Bills of Exchange 
Act shall be unaltered.* I doubt whether that 
applies to the procedure after the declaration is 
delivered. I shall not, however, decide that now ; 
all further proceedings in the cause may be con- 
tinued and concluded according to the ordinary 
course of the High Court of Justice.t 

Rule 5. 
(See under Eule 17.) 

EULE 9. 

Chas. Leathley (on behalf of himself and all 
others, the underwriters on the steamship or 
vessel Cid, at the time of the loss in the year 1873) 

V. ROBEET MacAxDBEW AEO) Co. 

This was an appeal from Master Gordon's order 
that the plaintiff should give the names and ad- 
dresses of the persons on whose behalf he was 
suing. On behalf of the plaintiff, it was said 
that the order had been made under Order XYI., 
Rule 10, which applied to co-partners, and with 
which the present action had nothing to do. The 
action was brought under the* provisions of Order 
XYI., Rule 9. On beltelf of the defendant it wflas 
argued that, conceding that Order XYL. Rule 10, 
did not apply, the defendant was entitled to the ad- 
dresses of the plaintiffs under Order lY., Rule 1 ; 
and further that he might apply under sect, 7 of 
the Common Law Procedure Act, 1852, which, 



• Order II., Rule 6. 

t Law Titnesy November 13th, 1875 (Friday, November 
6tli) ; Solicitors' Journal, lb. Weekly Notes, November 20th, 
1876. 
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under tlie 2 let section of tlie Supreme Court of 
Judicature Act, 1875, was still in force. 

Htjddleston, B. — There is only one plaintiff in 
this case, and his address has been given ; the 
other persons mentioned in the title are not 
plaintiffs. It has been conceded that Rule 10 of 
Order XVI. does not apply here. Order XVI., 
Bule 9, is borrowed from the Chancery procedure 
in administration suits, where one creditor might 
sue for all. Its object is to avoid multiplicity of 
legal proceedings. No Rule to which my attention 
has been called justifies me in ordering that the 
names and addresses of the persons on whose 
behalf, imder Rule 9, this action is brought, should 
be given. 

Decision of the Master reversed.* 

Rule 10. 
Lynch v, Oversall Coal Company. 

This was an action commenced in the Liverpool 2{ame8 of 

District Registry. Judgment had been obtained co-partnera in 

there, which was afterwards entered in London, defendants 

under Order XXXV., Rule 2. The present appli- firm ordered 

cation was for the names of persons v?ho were co- ^ chambers 

partners in defendant's firm, under Order XVI., ^^ be furnished 

Rule 10. An objection taken that, under Order though action 

XXXV., Rules 1, 3, the application should have commenced in 

been made to the District Registrar, and not to the •^**^.'**^^ 
Judge in Chambers, was overruled. 

HuDDLESTON, B. made the Order.f 
(See also under Rule 9). 

Rule 13. 
I. 

This was an action by a builder for work and 

labour done. A writ was issued against two The Judge at 
1 • J ii_ •j.' j» 1 J Chambers 

persons, who occupied the position ot lessor and ^^f^f^ iq 

lessee, and the present application was on behalf strike out the 

of Christy, the lessor, to have his name struck out ««mc of the 
Ussor in an 

* Weekly Notes, December 26th, 1876 (Wednesday, action by a 
December 16th) ; Law Times, lb.; Solicitors* Journal, lb.; 
and see iCule 10. 

t Law Times, December 25th, 1B76 ([W^^^^^k^^ 
D«oemt6r 16th^ Solicitors' Journal lb 
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buUder against of the action. It was stated that Shoots, the other 
^Uuu'dlt^h ^®^®^^^*» ^^^ liable to do all the repairs as lessee, 
it was alleged *"^^ *^^* Christy had no interest in the action. On 
that the lessor behalf of plaintiff it was stated that there was a 
had no interest question as to which was liable to lien, so he had 
in the action, served both parties. 

. Lush, J. — I cannot try that question here. The 
defendant Christy has misunderstood the meaning 
of the Rules. 

Dismissed with costs.* 

n. 

Williams v, A^'DREWs. 



Where a case This cause had come on for trial, and been ad- 
had come on joumed for a week, on the application of the 
{Znad'ournd ^^^^^^^^' General, who appeared for the defendant, 
the Judge at ' ^'^ order that a special case might be stated, and 
Chambers an application made to the Judge at Chambers for 

refused to the joinder of another defendant. The action was 
order the brought to recover extras on two building con- 

third party as ^^^cts, one for erecting a church, and the other 
defendant, for erecting a vicarage. On behalf of the plaintiff 

it \ias alleged that the present defendant was 
jointly liable with Dean Champneys, who is now 
dead. It was desired to join his executors as co- 
defendants with Andrews, which could not have 
been done under the old procedure. Time would, 
of course, be given them to plead, and the joinder 
asked for would probably save expense. On be- 
half of the executors, it was urged that such an 
application at this stage of the proceedings was 
most unreasonable ; and that they were advised 
by Counsel that they were not liable ; the Dean being 
only liable on the contracts, while he was a vicar of 
the church in question. On behalf of the defendant, 
it was alleged that the defendant was unable to 
pay the whole sum for which he was sued ; that 
Dean Champneys was liable on the contract, and 
that his executors should, therefore, be made 



♦ Weekly Notes, November 20tli, 1876 (Tuesday, 
J^Tovember 16th) ; Xato Times, lb. ; SoUcUora' Journai, Lh. 
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parties ; and that the defendant would not object 
to an adjournment for the purpose of giving them 
time to plead. 

QuAiN, J. — I do not think it would be reasonable 
at such a stage of the proceedings as this to join a 
third party. 

Ko order.* 

EULE 17. 

I. 

Tebbs V, Lewis and Another. 

This was an action against auctioneers by an in- In an action by 
tending vendee for his deposit money. Under ^^ intending 
Order XVI., Rules 17 & 18, a notice had been ^^a^inst^*^ 
served upon Green, the vendor^ who claimed the auctioneers for 
deposit money as forfeit. The amount of the his deposit 
deposit money was £247 ; but out of this £81 2s. 6d. ^^^^y» ^^* 
was claimed by the defendants as commission. ^ordered to 

It was contended by W. A, Lewis, for the defen- come in as a 
dants, that in this case they were not stakeholders, third party, 
but agents for the vendors. They were unable to ^ claiming 
interplead as they claimed part of the sum, and ^po^^* 
had an interest in the validity of the sale being forfeited, 
established. 

Beasley, for the plaintiff, objected that the 
declaration was delivered on the 2othOct., 1875, 
and that, therefore, they were under the old practice. 

Lush, J. — The plaintiff will not be hurt, as the 
money is to be paid into court ; and the defendants 
will be relieved from having another action 
possibly brought against them. This is one of 
the very cases contemplated by the Act. I direct 
that this action be continued according to the 
ordinary course of the High Court of Justice ; that 
the vendor. Green, come in as a party to be bound 
by the verdict. Costs of the application to be 
plaintiff's costs in the cause. f 

* Law Times, December 4th, 1876 (Tuesday, Xovember 
30tli) ; Solicitors* Journal, lb, ; Weekly Notes, December 
nth, 1875. 

t Weekly Notes, November 20th, 1875 ; Law Times, lb; 
Solicitors* Journal, lb. See also Rale 18, and the same case, 
Bole 21. 
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Where an , 
offent was 
defendant in 
an action at 
the suit of his 
principals 
for an account ; 
and also 
defendant in 
an action for 
breach of 
contract J which 
he made on 
behalf of the 
same princi- 
pals. An order 
of the Master 
that the 
plaintiffs in 
the former 
action should 
be bound as 
third parties 
by the sum 
which their 
agent was 
found liable to 
pay in the 
latter action 
was sustained 
on appeal^ but 
the Judge at 
chambers 
refused to 
make the 
plaintiff in 
the second 
action a party 
to the first 
action, on the 
ground that 
he had nothing 
whatever to 
do with it. 



n. 

Selioman and Others (Trustees, &c.) v^ Mansfield ; 

White v. Mansfield. 

An application was made in the above actions, 
on appeal from Master Unthank. The first of 
these actions was brought by principals against 
their agent for an account ; the second was for 
breach of contract. The defence in the second 
action was that Mansfield was an agent of the 
plaintiffs in the first action, and entered into the 
contract under their authority. Master Unthank 
had ordered that Seligman should be bound by the 
sum that Mansfield should be held Kable to pay 
White, and that White should be a party to the 
first action. The latter part of this order was now 
appealed against by White. 

Trevelpan, for White. — ^White has nothing what- 
ever to do with the matters in dispute in Seligman 
V. Mansfield. We do not object to the first part of 
the order. 

Butterworth, for the defendant. — Seligman and 
others are not the real principals ; they are only 
trustees for an insolvent estate in New York, and 
our remedy over will be against that estate. 
Money was put into our hands to meet contingent 
liabilities. Your Lordship has very wide powers 
under the new Acts. 

QuAiN, J. — ^It was certainly never intended by 
the Acts that a plaintiff should be mixed up in a 
matter with which he had nothing to do. It was 
quite right that Seligman should be bound by the 
amount that Mansfield should be held liable to pay 
White, but what has White to do with the other 
action? What were chiefiy in the mind of the 
framers of the Acts, when this section was inserted, 
were matters of suretyship. We used to have 
cases in which, an action having been brought 
against a surety on a bond, and the sum recovered, 
when the surety brought his action against the 
principal the whole question had to be tried afresh. 
That was the primary object of the section ; but I 
see that it goes further than that. I shall not 
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bring Wliite into what may be an intricate 
question. 

Butterworth.-^l represent a mercbant, who 
desires nothing more than to get rid of this money. 
Will your Lordship stay this action of Seli^man 
V. Mansfield until Wlkite v. Mansfield is decided, if 
we pay £400 into court ? 

Trevelyan. — Seligman and others will under- 
take to discharge, out of any moneys they may 
recover in their action, any debt or damages which 
White may recover against Mansfield. 

QuAiN, J. — Mr. Butterworth admits £400, and 
will pay it into court ; the remaining £800 is pure 
matter of account. The best thing that can be 
done for both parties is to refer the matter. I am 
disposed to tlunk that I can still refer to an 
arbitrator under the Common Law Procedure Act, 
1854 ; I think the power to do that is saved by 
sect. 76 of the Supreme Court of Judicature Act, 
1873. 

No order, on Seligman ujidertaldng to discharge 
out of any moneys recovered in this action any 
debt or damages which White may recover against 
Mansfield. Defendant to be at liberty to amend 
his plea by paying £400 into court. Any further 
liability to be referred to an arbitrator.* 

in. 

Pearson v. Lane. 

This was an action on a bill of exchange by the Where^ in an 

indorsee against the acceptor. The defendant's (^^^on by the 

affidavit stated that the biU in question, which was '^fi^fll^^ ^ 

for £500, was drawn by Josiah Muncey, and was Lavultl}^^^ 

accepted by the defendant on Muncey' s promise acceptor^ the 

" to put him up to a good thing on the Derby ;" defendant 

and alleged that there was no consideration for ^^^^'^ ^^^th 

the acceptance by the defendant, and that there *drawer^the * 

was fraudulent misrepresentation on the part of defendant is 

the drawer^ Muncey. The statement of defence entitled to 

had not yet been delivered. The present ap- 'f ^'^ ^^^ . , 
1 I f_ drawer with 

• Weekly Notes, December llth, 1875 (Friday, December 
3rd) ; Law Times, lb, ; Solicitors' Journal, lb. ; and see Bules 
19 and 21. 
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notice m a 
third party 
under Order 
XVL, RuU 
17. The 
notice men- 
tioned in that 
Rule is notice 
80 given, and 
no notice ie 
necessary to 
the person 
whom it is 
intended to 
make a third 
party to 
attend the 
application 
for leave to 
serve him with 
notice as a 
third party. 



plication was to serve Miincey with, notice that the 
defendant claimed to be entitled to indemnity from 
him. In support of the application it was argued 
that if Muncey was not brought in as a party, an 
action would have to be brought against him. On 
behalf of the plaintiff, it was argued that, under 
Order XVI., Eule 6, it was open to the plaintiff to 
proceed either against the acceptor or the drawer, or 
the drawer and acceptor, and that he had elected to 
proceed against the etcceptor ; that the defendant 
had no remedy over against Muncey; and that the 
third person, Muncey, should have had notice of 
this application. 

QuAiN, J. — Whether the defendant in this case 
could bring an action against the drawer of the 
bill is doubtful, as this is not the case of an ac- 
commodation indorsement. If he could, it would 
be on the ground that the money was paid to 
Muncey' s use. But the defendant's affidavit 
amounts to an allegation that the bill was got 
from him by fraud. The case of an acceptor 
claiming indemnity from a drawer seems to me to 
be within the words of Eule 17. I think the 
words in Eule 17, " on notice being given to such 
last mentioned person," refer to the notice that 
the defendant now asks leave to give, and do not 
mean that a notice to tJie third party of this ap- 
plication is necessary. I think the preliminary 
question is exclusively between the plaintiff and 
defendant. But I think this is a question that 
should be discussed ; and I hope it will be taken 
to the Division of the Court now sitting. 

Leave given to serve Josiah Muncey with notice 
that the defendant claims indemnity from him. 
If the plaintiff appeals against this order, the 
defendant to have one day's notice of appeal. 
The defendant to have a week to plead. Costs to 
be costs in the cause.* 




* Law TimeSf Decem"ber llth, 1875 (Wednesday, 
December 8th) ; Solicitors' Journal, lb. ; Weekly Notes^ 
December 18th ; and see Bules 18 and 19. 
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EULE 18. 

Measures v, Thomas and Jones. 

This was an action for the price of ironwork, JFT^&re an 
and the defendants had given notice to Smaley, a action was 
third party, under Order XYI., Eules 18, 19, 20, ^^^H/j^L 
and 2 1 , that they claimed to be indemnified by him. ironwork to be 
A question arose as to the plaintiff's locus standi used in a 
in the present matter, and it was stated that he building, the 
desired to proceed, as Smaley was a man of straw. *«'»^^»'>^ ^^ 

Lush, J, — ^That will make no difference to you ; ^^ ^reed to 
the present defendant will not in any way be pay the 
released from his liabiKty to the plaintiff. defendants for 

It appeared that Smaley had contracted to build ^^^Jl^^^''^' 
a warehouse, and defendants were to find the iron- received notice 
work, Smaley paying them 80 per cent, net cash as a third 
for it. Notice was given by the defendants under party, was 
Order XVI., Eule 18 ; and the present appearance ^^^^f*^ J* 
was under Order XVI., Eule 21. The defendants '^^^J^J^ 
admitted their liability to the plaintiff, and the fnight be paid 
only question was whether Smaley should indem- to the plaintiff 
nify them to the extent of 80 per cent., or to the h t^ defend- 
full amount. A tender of the smaller sum had .•• * 
already been made by Smaley to the defendants. 
The defendants desired that such an order should 
be made as would estop Smaley from disputing 
the amount that, at tie trial, the defendants 
should be held liable to pay the plaintiff. 

Lush, J. — That is exactly the object of the 
Eule. Upon an aflGldavit of service and non- 
attendance of Smaley, I order that Smaley, if 
liable, do not dispute the amount due from the de- 
fendants to the plaintiff. Then Smaley is bound 
when he brings his action of indemnity by the 
amount paid to the plaintiff. In the event of 
Smaley being held liable to indemnify the defen- 
dants, the costs of this summons to be the defen- 
dants'.* 

(See also under Eule 17.) 



* Weekly Notes^ November 20th, 1875 (Monday, Novem- 
ber 16th) ; Law Times, lb. Solicitors' Journal^ I6» 
5 
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In an action 
by the intend" 
ing purchtuer 
against the 
auctioneer for 
the deposit 
money, the 
vendor, who 
appeared tu a 
third party, 
was ordered 
to plead to the 
statement of 
claim as it 
stood, and 
deliver his 
defence to the 
plaintiff and 
defendant, the 
plaintiff to 
have leave to 
reply and the 
defendant to 
have leave to 
amend his 
defence, if 
necessary, 
within six 
days. 



jLUhough by 

Order XIX, 

£ule 2, it is 

provided that 



ExiUE 19. 
(See under Eules 17 and 18.) 

EULE 20. 

(See under Eules 17 and 18.) 

EuLE 21. 
Tebb V, Lewis, Kemp, asd Gbeen. 

This was an action brought to recover a deposit 
from an auctioneer, by the vendee. On the appli- 
cation of Lewis, the auctioneer, Mr. Justice Lush 
had made an order to serve Green, the vendor, 
with a notice, under Order XVI., Eules 17 and 18.* 
Green had now appeared under that notice, and 
the present application was for a direction as to 
future proceedings. 

W. A. Lewis y for the defendants Lewis and 
Kemp. — ^My application is mainly formal ; it is 
necessary that I should apply under Order XVI., 
Eule 21.' 

Beashy^ for the plaintiff. — ^We do not wish to 
deliver a statement of claim to Ghreen. 

HuDDUBSTON, B. — ^I direct that Green be at 
liberty to defend, upon the terms that he accepts 
the declaration or statement of claim as it now 
stands, and delivers his statement of defence and 
counterclaim, if any, to the plaintiff and Lewis. 
The plaintiff to be at liberty to reply, and Lewis 
to amend his defence, if necessary, within six days, 
further hearing adjourned .f 

OEDEE XIX. 

Eui^E 2. 
2£absh t^. The Ma yob, Aldekmen, &c., of 

PONTEIFBACT. 

This was an action for work done in building a 
reservoir for the defendant corporation. Master 
Walton had ordered twenty-two paragraphs of the 

'*' See under Kule 17, supra, 

t Weekly Notes, December 25th, 1676 (Thursday, 
December 16th) ; Law Tunes, lb, ; Solicitors* Journal, lb. 
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statement of claim to be struck out, with leave to prolixity in 
the plaintiff to condense. The present hearing \)^J^^fl^^,a 
wa« on appeal from that order. ^^^th cosTsUhe 

Tapping, for the plaintiff. — This action is brought existence 
on two contracts, the first in May, 1874, the second 0/ this 
in January, 1875. The Master thought that the ''^%^^^ 
second contract was in substitution of the first; ^le Master 
but that is not so. Therefore, by Order XIX., from striking 
Rule 9, 1 was compelled to set out both contracts, out the para- 
Even if this statement of claim was held to be ^J[f^*J^^^^^^ 
prolix, that of itself is no ground for striking out ^^"^^^^ * 
any part of it ; the proper remedy for proliidty in 
the pleadings being under Eule 2 of Order XIX. 
Making an order for the amendment of a statement 
of claim is a very different thing from ordering the 
amendment of a declaration under the old system, 
as now the whole has to be reprinted. Part of 
the claim is for extras, outside the contracts. 

Butterworth, for the defendant. — I contend that 
for the purposes of this action the second contract 
was in substitution of the first. The statement of 
claim sets out both the contracts ; and it alleges 
that there were borings made, and a staking-out 
of the groxind, which was wrong and useless ; that 
we refused to fence, and interfered with the works ; 
that the plaintiff was apprehensive of an arch 
falling ; and that his work was exposed to the 
weather. None of these allegations are assigned 
as breaches, and they are simply put in to create 
prejudice in the minds of the jury. By the second 
contract the parties agreed that the plaintiff 
should complete the reservoir in a good and 
businesslike manner. There is no breach alleged 
of the first contract ; and what is claimed in this 
action arises entirely under the second contract. I 
am not able to answer the allegations that are 
made in respect of matters not assigned as 
breaches, and at the trial the jury will take them 
as admitted. Order XIX., Ride 4, says that 
every pleading is to be made as concise as 
may be. 

Htjddleston, B. — ^The statement of account 
between the parties shows that the whole daim 
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arises out of the second contract. It would have 
been sufficient to have stated that there was a con- 
tract made in May, 1874, between the plaintiff 
and the defendants, for certain works ; that on that 
contract certain disputes arose ; and that another 
contract was then entered into in January, 1875, by 
which it was agreed that the plaintiff should com- 
plete the works in a good and businesslike 
manner. I would undei-take to put this statement 
of claim, which now occupies five sheets, which 
is equal to fifty folios, into half a sheet, which 
would be equal to about four folios. The first 
principle of pleading under the Supreme Court of 
Judicature Acts is to avoid prolixity. 
Appeal dismissed.* 

II. 

HooFEB V, Giles. 

Where a In this case the District Registrar of Gloucester 

statement of had set aside a judgment that had been signed 
bv*^'Jefendf ^^^^®^ ^® order, and that decision was now 
^t no state- ' appealed froai. At the time of the defendant's 
ment of defence appearance in the action she gave notice that she 
%8 necessary, dispensed with a statement of claim, according to 
^i^TtT'** the provision of Order XIX., Eule 2. Sub- 
signedfor sequently the defendant applied for an extension 
default of of time for delivering her statement of defence ; 
pleading, but, no defence having been delivered within the 

extended time, judgment was signed by the 
plaintiff under Order XXIX., Eule 2, by order of 
the District Registrar, The judgment so signed 
was set aside by the Registrar on the defendant's 
representation that where no statement of claim 
was required or delivered, no statement of defence 
was necessary. 

LiNDLEY, J. — ^It seems clear that where the 
defendant dispenses with the statement of claim, 
and no statement of claim is delivered, no state- 



* Weekly Notes y January 16th, 1876 (Friday, December 
17th) ; Law Times, December 25th, 1875 ; Solicitors* 
Journal^ lb. See Order XXVII., Eule 1. 
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ment of defence can be required. Of course, where 
no pleadings are necessary, judgment cannot be 
signed under Order XXIX., Eule 2. 
Appeal dismissed with costs.* 

(And see under Order XTV., Eule 1.) 

EULE 3.t 

I. 

Atkinson v, Ellison and anothee. WTiere the 

This was an action brought to recover rent under declaration 
a deed of underlease. The declaration was delivered ^ ^^ 
before the Ist November, 1875. Subsequently a ^wJ^^^A^ i,^ 
summons was taken out by the defendants call- jviw., 1876, 
ing upon the plaintiff to show cause why all the new pro- 
matters in dispute should not be referred to cedurewae 

arbitrators named in the deed, and why all further ^Sw!^ ^L 1« 
,. . .1 -i? ■• ij J. 1. adoptedyonan 

proceedings in the cause, if any, should not be con- affidavit that 

tinned and concluded according to the ordinary the defendant 

course of the High Court of Justice. *«f « counter- 

-Sm^^w appeared to support the summons, and ^^*''** 
^, Turner showed cause. 

The first part of the summons, as to referring 
matters in dispute, being decided against him, 
Bowen handed in an affidavit, stating that the 
defendant had a cross-claim with regard to the 
breach of covenant in the lease, and urged, that 
under the Supreme Court of Judicature Acts, this 
could be set off against the claim of the plaintiff. 

Lusii, J. — The affidavit does not state the 
counter-claim very clearly, but I shall direct that 
the action shall be continued according to the 
ordinary course of the High Court of Justice. 

F, Turner. — WiU the declaration have to be 
amended, and made a statement of claim ? 

Lush, J. — The declaration may stand as a 
statement of claim, J 

* Weekly NoteSf January loth, 1876 (Wednesday, January 
5th, 1876); Law Times lb.; Solicitors* Journal, lb, 

t See also, as to these cases. Section 22, supra, of the 
Supreme Court of Judicature Act, 1873. 

J Weekli/ Notes, November 20th, 1875 (Friday, Nov. 6th) ; 
Law Times, November 13th, 1876; Solicitors' Journal, lb. 
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The defendant 
in an action 
for goods told 
and delivered J 
eommeneed 
before the let 
Nov., 1875, 
was allowed to 
add, subse" 
quentPy to 
issue joined, 
a counter' 
claim founded 
on fraudulent 
representation 
as to the 
nature of the 
goods sold and 
delivered. 



The effect of 
allowing the 



n. 

EvAirs r. Gan. 

This was an application to add a connter-olaim 
to proceedings after issue joined. The action 
was one for goods sold and deliyered^ and the 
defence was one of fraud as to the nature of the 
goods. No cross-action had "been commenced ; the 
defendant had not returned the goods ; and there 
had been part payment. Consequently, the 
defendant apprehended a difficulty in setting up 
prompt repudiation at the trial, and therefore 
desired to add a counter-claim under Order XIX., 
Bule 3. 

Lush, J. — ^If the allegation is well founded, 
there is in this case ground for a counter-claim. 
I will adjourn the case for defendant's affidavit.* 

Evans v, Q-an, 

In this case, which was an application to add a 
counter-claim to the pleadings after the cause was 
at issue, and which was adjourned for the de- 
fendant's affidavit, the affidavit was produced. 

Lush, J.— This action is for goods sold and 
delivered, and it is clearly one of the cases con- 
templated by the new Acts. Fraudulent repre- 
sentation as to the nature of goods sold is ground 
for an action, but if you keep the goods it is no 
defence to an action for their value. The effect 
of my granting this application will be to con- 
solidate the two actions, and I therefore grant it. 
The costs of this application and the costs of 
amendment of pleadings must be the plaintiff's in 
any event, t 

in. 

This was an appeal from a decision of Master 
Johnson. The action was brought for the price 

♦ Weekly Notes, November 20th, 1876 (Saturday, Novem- 
ber 6th) ; Law Times, November 13th, 1876. 

f Law Times, November 13th, 1876 (Tuesday, November 
9th) ; Weekly Notes, November 20th, 1876. 
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of goods sold ; and the ground of the application ^fi**^**^ ^^ 
was that the defendant desired to set up a counter- ^Jl^er-elaim 
claim. The declaration had been delivered on is to convert 
the 28th October, 1875. The Master was of two actions 
opinion that the affidavit did not disclose sufficient *j*^?^^ ^^^ 
grounds for a cross- action. The affidavit of the ^^^jtedthxt 
defendant stated that when the ship arrived con- new procedure 
veying the goods in question, which consisted of to be adopted 
machinery, they were found to be materially in actions com- 
damaged, owing to bad packing ; and further that XTii^^'*'' 
when the machinery came to be worked, it broke x876 wherever 
in various places, owing to the bad quality of the the defendant's 
iron used. affidavit 

Lush, J.— The affidavit of the defendant shows f^^^fj^ 
a good cause of action, and wherever there is bond "^^ a^cross- 
fide ground for a cross-action, I direct the new action, 
procedure to be adopted. It has the effect of con- 
verting two actions into one ; and that cases of 
this sort should be brought under the new system 
is one of the very objects of section 22 of the 
Supreme Court of Judicature Act, 1873. The 
decision of the Master must be reversed, and the 
direction asked for given.* 

IV. 

Thomas v. The Queen. 

This was a petition of right, commenced in June, The Crown 
1873. ^By the Petition of Right Act, 1860, the was allowed to 
procedure in petitions of right is to be similar to «^^ «P » 
that in actions of law. The claim in the petition X^^^etittl^ 
was for a sum of money alleged to be due from of Right com^ 
the Crown to the plaintiff in pursuance of an agree- menced before 
ment to reward the plaintiff for certain improve- ^^ l»^ -ZViw., 
ments in artillery invented by him. The long ^^'^^' 
interval since the case was commenced had been 
caused by the plaintiff's amendment of his petition, 
and some delay in obtaining the Solicitor-General's 
£at to the amendment. 

Boweuy for the Crown, now desired to avail 



* Weekly Notes, November 27th, 1876 (Thwsday, 
Xovember 18th) ; Law TimeSf R, ; Solicitors' Journal, lb. 
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himself of the new procedure, and set up a counter- 
claim for expenses in connection with experiments. 
As the petition had been amended, he was entitled 
to plead de novo. He had an affidavit made by the 
Accountant-General of the Army that the counter- 
claim was a hondfide one. 

Lanyofiy for the plaintiff, thought that it would 
be hard if the defendant was now allowed to avail 
himself of the new procedure, when, but for an acci- 
dent, the cause would have been tried before the Acts 
came into operation. He was willing, if necessary, 
to withdraw the amendment of his petition, and 
he could bring an affidavit showing tiiat the delay 
was caused by the other side. 

Lush, J. — ^It is just if there is a counter-claim 
that the Crown should be able to set it up ; and 
what is just ought to be done. If it is fit and 
proper that this counter-claim should be set up 
in any proceedings, why should it not be set up 
in the pending proceedings ? I do not know what 
I should do if issue had been joined ; that case 
has not yet come before me. I direct that the 
petition be continued according to the ordinary 
course of the High Court of Justice. If the 
petitioner is successful in establishing his claim, 
but your counter-claim is also established, and for 
a larger amount, it should be in the discretion of 
the Court whether the petitioner should not have 
the costs of the trial up to the time of the intro- 
duction of the counter-claim.* 

V. 

Tenna^t V, Waltoix. 

WTiere, in an This was an action on attorney's bills, amount- 
action on ing to £80. The declaration was delivered on the 

aSf ' *f ' ^^^ October, 1875. 

£80 com? Cooper, for the defendant — The defendant is an 

meneedin auctioneer. We have a considerable set-off to 

Oct., 1875, that claim, and also a counter-claim for negligence 

* JTeekli/ Notesy November 27th, 1875 (Thursday, 
NoYember 18th) ; Law TimeSf lb. ; Solicitor t* Journal, lb. 
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in doing our business. We do not deny the ^^^ defendant 
retainer. The set-off makes a reference desirable. *^^*^ ^^ *^^ 

Mayd, for the plaintiff. — ^The counter-claim the ^^aim^r 
defendant desires to set up is one for acting negligence in a 
negligently in a cause in which the amount in co^^ involving 
dispute was only £12, and which was tried in the ^^^» ^z^^*** 
County Court at Salford as long ago as 1871. application 
Till our bills were sent in, in 1875, no complaint ^as refused, 
of any negligence was made. 

Lush, J. — The principle upon which I have 
hitherto acted is that wherever, in pending busi- 
ness, there is a hon/L fide cross-claim, I direct the 
action to be continued according to the ordinary 
course of the High Court of Justice. Here I do 
not think there is any substance in your counter- 
claim or your set-off ; and, with regard to the set- 
off, it could be pleaded. I shall make no direc- 
tion to continue this action under the Supreme 
Court of Judicature Acts, nor to refer under the 
Common Law Procedm*e Act, 1854.* 

VI. 
This was an action for the price of shares by a Application to 
stockbroker, and it was desired to set up a counter- *^ .^ cotmter- 
claim for fraudulent representation as to the value fraudulent 
of the shares. Adjourned by Lush, J. for an representation 
affidavit ; upon defendant producing affidavit of as to value, 

counter-claim new procedure to be adopted.! granted man 

^ ^ action for the 

■yf-jj price of shares » 

This was an action brought for the price of iron Counter-claim 

sold and delivered. The defendant desired to %L'^'ufof 

set up a counter-claim for non-compliance with i/on granted 

the contract in respect of the qualitv of the iron in an action 

supplied. The declaration was delivered on the for the price 

27th October, 1875. It was alleged that the iron ^/^^^ *'*^''- 
had been passed on to third parties for chain 
cables, and that the defendant had had to make 



* Weekly Notes, November 27tli, 1875 (Saturdays 
November 20th) ; Law Timeft, lb. ; Solicitors* Journal, lb. 

t Law Tij>i<f*, November 27th. 1876 (Saturday, November 
20th) ; Solicitors* Journal, lb. 
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Leave to set up 
a counter' 
claim for 
extras due to 
defendant 
beyond the 
contract price 
granted in an 
action by a 
foreign cor- 
poration for 
negligently 
constructing a 
ship. JThen 
there is diffi- 
culty in serving 
a writ in a 
cross-action, 
leave to set up 
a counter' 
claim will be 
the more 
readily given. 



good damage sustained in consequence of the 
inferiority of the iron supplied. 

LvsH, J. — ^Where the counter claim is hand fide, 
these applications are granted . as a matter of 
course. 

Direction given,* 

Ym. 

Tbinacria Steam Navigation Co31pany r. 

BlCHABDSOir, 

This was an action by a foreign corporation for 
damages for the negligent construction of a ship, 
Sicily being the domicil of the plaintiffs. The 
ground of the present application was that the 
defendant desired to set up a counter-claim for 
extras due to him beyond the contract price which 
the plaintiffs had paid. 

Anstie, for the defendant. — An action was com- 
menced, before the Supreme Court of Judicature 
Acts came into operation, for the cross-claim, and 
we served a writ in the manner prescribed by 
Sicilian law in July last. There being a diflB.culty 
as to whether this was good service, and a ques- 
tion whether a foreign corporation domiciled 
abroad could be served at all, Field, J., was 
applied to, and he expressed a strong opinion 
that the company should accept service of writ in 
the cross-action, and finally adjourned the sum- 
mons to see what effect the new Acts might have 
upon the question. 

Webster, for the plaintiffs, cited cases to show 
that a foreign corporation cannot be sued. The 
Supreme Court of Judicature Acts have not 
altered the law on this point, and the defendant 
should not be allowed to adopt the new procedure 
for the mere purpose of setting up a counter- 
claim where he could not bring a cross-action, 

Ltjsh, J. — It is a matter of course that this 
direction should be given where there is a bond 



* Zaw Times, November 27th, 1876 (Saturday, Kovember 
2Cth) ; Solicitors^ Journal^ lb. 
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fide ooimter-claim, and I think that, a fortiori , it 
should be given where there is a difficulty in 
serving the writ in a cross-action founded on the 
counter-claim. 
Direction given.* 

IX. 

This was a summons for particulars of a In an action 
counter-claim, on appeal from the Master's de- for jioods sold 
cision that the particulars in the claim were t^^il^oa t 
sufficient. The action was brought for goods setup a 
sold and delivered. The defendants agreed to counter-claim y 
purchase certain coal of the plaintiff; the plaintiff alleging ««- 
accordingly shipped the coal. The defendants ^^^^ f^^/^J^' 
had obtained leave to serve a counter-claim, arid must give 
the plaintiff desired particulars of damages under particulars of 
the breaches alleged in the 9th paragraph, the ^^ damages 
counter-claim set up being for breach of con- ^**^^^^*^ 
tract. On behalf of the defendants it was said 
that the counter-claim contained sufficient par- 
ticulars, as it alleged the amount delivered i^ort 
and claimed demurrage. 

Lush, J. — ^You have not given any particulars 
as to inferior quality. You say in your claim 
that the cargo contained a large quantity of 
stones, &c. I order that you give particulars of 
the damages claimed, except in respect of short 
delivery and demurrage. * Costs to be costs in the 
cause, t * 

X. 

LOWTHEB V, BeLLAIBS. 

This was an action against a stock broker for In an action 
differences on the sale of stock, and there was a against a stock- 
counter-claim, which defendant desired to set up, *'*<'*^'*» « . 
of unliquidated damages for fraudulent represen- ^f^^a^^a^nt 
tation in respect of the shares for the price of representation 
which he was being sued. Defendant's applica- intespect oj 

* Weekly Notes, November 27th, 1876 (Saturday, Novem- 
ber 20th) ; Zaw TitneSy lb. ; Solicitors' Joumaly lb. 

t Weekly Notesy November 27th, 1876 (Monday, Novnn- 
ber 22nd) ; Law Timet, lb. 
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the shares for 
the price of 
ivhieh he was 
being sued, was 
struck out ; 
defendant to 
plead under 
the old system. 



In an action 
for non- 
acceptance 
of a ship, 
commenced 
before Ist 
November^ 
1876, ^- 
fendant was 
only allowed 
to set up a 
counter- 
clainif in 
respect of 
another ship 
deposited with 
plaintiffy on 
giving 
security for 
the costs of a 
Chancery suit, 
brought by 
defendant 
with regard 
to the second 
ship. 



In an action 
on a charter^ 



tioii to contiiiue the action under the new procedure, 
in order to avail himself of his counter-claim, was 
made on Saturday and adjourned till Monday for 
an affidavit. On Monday, defendant did not renew 
his application ; hut to-day plaintifE took out a 
summons to strike out the statement of defence 
which, it appeared, had been delivered to him 
that day, and which included a counter-claim. 
No affidavit having been produced, the statement 
of defence was ordered to be struck out, the 
defendant to plead under the old system.* 

XI. 
Michael v, Cobiteb. 

This was an action for non-acceptance of ship, 
delivered according to contract. The action had 
been standing for trial since July [1875]. The 
defendant desired to set up a counter-ciaim for 
damages, in respect of the deposit of another ship 
with the plaintiffs as part payment. On behalf 
of the defendant it was stated that there had been 
fraudulent misrepresentation by the plaintiff as 
to his ship being of a certain class, whereas he 
had bought it a fortnight before as an unclassed 
ship. There was also a dispute as to whether the 
value of the ship deposited by defendant in part 
payment was £500 or £1,000. It appeared that 
with regard to this second ship a (Siancery suit 
had been commenced by the defendant. 

Lush, J. — ^Unless you undertake to pay the 
costs of the Chancery suit, I shall not allow the 
counter-claim to be set up. Subject to your giving 
security for those costs to the satisfaction of the 
Master, I give you the direction asked. Costs of 
amendment to be plaintiff's in any event. f 

. xn. 

This was an application by the defendant in an 
action on a charter-party for £73, to proceed under 

♦ Weekly Notes, November 27th, 1876 (Friday, November 
19tli) ; Law Times, lb. ; Solicitors^ Journal, lb, 

t Weekly Notes, December 4th, 1876 (Tuesday, Novem- 
ber 23rd) ; law Times, lb, ; Solicitors* Journal, lb. 
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the new Acts to enable him to set up a counter- party y eom- 
daim for £203 odd, as damages for short delivery ^i^^^need before 
and injury to cargo. The defendant had pleaded, Jgrf^^J 
amongst other pleas, one of set-off. He produced ^nt iofu 
an affidavit stating that he was advised and allowed to 
believed that he had a good counter-claim as «^^ ^ » 
above. For the plaintiff it was urged that when l^^^^^J^^. 
he brought the action, he was advised that there oamaaea for 
could be no set-off, as the other side had no liqui- gkort delivery 
dated claim ; and that if the counter-claim was »«<^ injury to 
allowed, it would be necessary for him to s:et^^/^^»^ 
evidence from Australia to meet it. t^ffj^i 

QxTAiN", J. — ^I would not for a moment give these to consider 
rules an operation that would oust the plaintiff whether he 
from a vested right. But this is in reality only ^^^Jf^^^' 
a questidn of procedure, and in no way alters the J^^^„ ^^ 
rights of the parties. Allowing the counter-claim defendant 
instead of a cross action is merely giving another paying all the 
and a better remedy for enforcing the same right. ^^*^** ^^^^*^ 
That being so, it becomes entirely a question as ^f^^y^^^i ^^' 
to terms ; and that being an important question, pleadable 
I will take time to consider it. when the 

Subsequently, the order was granted on the «<^^w>« *f^* 
terms that the plaintiff should have a week to con- ttZingapL 
sider whether he would discontinue his action, and j^^^^ darrein 
if he elected to do so, that the defendant should continuance, 
pay all the costs, on the ground that setting up a 
counter-claim which was not pleadable when action 
was begun was like pleading a defence arising 
after action, and the defendant must be subject to 
some terms, as in Order XX.* 

xin. 

Cappeleus V, Bbown. 

This was an action for the price of timber by a in an action 

Norwegian merchant. The present application /<»' ^A^P'**^*' 

was by the defendant to proceed under the Supreme ^-f ^^'^^ 

Court of Judicature Acts on appeal from Master f^^^the 

— — ■ Itt Novembery 

* Weekly Notes, December 4th, 1875 (Wednesday, 
November 24th) ; Law Times, lb, ; Solicitors' Journal, lb. 
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1875, the 
defendant 
teas aliotoed 
to set up a 
counter' 
claim for 
inevffieient 
delivery in 
respect of 
other cargoes 
already paid 
for, C8,F, as 
last case.) 
The Judge 
may strike out 
such a counter- 
claim after it 
has been set 
up, if he 
then thinks it 
ought not to 
be allowed. 



Manley Smith. The declaration was delivered on 
Oct. 30 [1876]. 

Knight^ for the defendant. — We desire to set up 
a counter-claim for insufficient delivery in respect 
of other cargoes. We are ready to pay the money 
into Court. 

Edwyn JoneSy for the plaintiff. — The present 
action is brought for the price of timber delivered 
in pursuance of a contract made in April; the 
counter-claim which they ask to set-up is that the 
delivery of timber, in pursuance of a contract 
made in March, and for which they have paid, 
was insufficient. If the Act is held to allow such 
a counter-claim, it will be a great hardship to 
merchants. 

QuAiN, J. — That the counter-claim here set up 
is brought upon an earlier contract than the 
original action may be a very good defence to it, 
but is not a sufficient reason for refusing to allow 
it. I have a discretion as to allowing the defendant 
to set up a counter-claim ; and may strike it out, 
after it has been set up, when I think it ought not 
to be allowed. For instance, in an action for 
assault and battery, I would not allow a counter- 
claim to be set up for seduction of defendant's 
daughter. It was the scandal of the past pro- 
cedure that A. might have a liquidated claim 
agcdnst B., and B. a claim for damages against 
A., and yet B. could not set up his claim in an 
action by A., but must bring a fresh one. Plead- 
ing a counter-claim under circumstances such as 
the present, I look upon as analogous to pleading a 
defence arising after action brought, and, therefore, 
it comes within the principle of Order XX., Eule 
3. I order that the defendant be at liberty to 
deliver his counter-claim ; and that the plaintiff 
have a week to consider whether he will continue 
his action. If he elect to discontinue, all the costs 
to be his. 

Decision of Master reversed. Appeal allowed.* 



* Weekly Notes ^ December 4tb, 1876 (Friday, Novem- 
ber 26th) ; Law Timesy lb, ; Solicitors* Journal^ lb. 
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xiy. 

Tbevena V, Watts akd Anothee. 

Tliis was an appeal from the order of Master In an aetion 
Unthank* that the declaration in this case should J^"^^^^^ 
stand for a statement of claim, and that the de- ^^ allowed 
fendant should be allowed to deliver a statement to set up a 
of defence and a counter-claim instead of pleas. The counter^ 
action was brought by a builder^ who alleged that ^j^^^f^^ - 
he had been stopped by the defendant from com- ^^V{» 
pleting his contract, that upwards of £1,000 was the building 
due to him, and that the surveyor had improperly contract. (^S.r, 
refused to certify for the amount due. The counter- as last two 
claim that the defendants desired to set up was for ^^^'-J 
various breaches under the covenants. 

Chitty, for the defendants. 

QuAiN, J. — I shall treat this as a defence arising 
after action brought. I vary Master Unthank's 
order by giving the plaintiff a week to elect whether 
he will go on with this action ; if he elects not to 
proceed, the defendants are to pay costs up to the 
Master's order. The defendants must give par- 
ticulars of their counter-claim within three days. 
If the defendants, by Tuesday [Dec. 14, 1875], 
before one o'clock, elect to withdraw their counter- 
claim, then the Master's order to be set aside, and 
the costs connected with it to be the plaintiff's 
costs in any event.f 

XV. 

Wabe v. Gwynne. 

An application was made in the above case to •^♦* ap^iea^ 

file a counter-claim of treach of warranty. The |J^^-^^^ i^ 

action was for the price of a boiler ; issue had ^^ action for 

been joined, and the cause stood in the paper for the price of 

the present sittings. « boiler, to 

Webster. — ^This was the sale of a boiler upon the '^^ *^ 

terms that it should be equal to the last. Had it claim for 

not been a specific chattel, the plea of never breach of 

* See Order Liy., Rule 4. 

t Weekli/ Notes, December 18th, 1875 (Saturday, De- 
ctmber lltii.) 
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warranty, indebted would liave been sufficient to set up a 
held to be toy defence under a breach of warranty. Counsel bad 
^^^' some doubt on the point. 

Morrison for plaintiff. 

QuAiK, J. — l3iis application is too late. You 
might have come a month ago. Cause to be 
restored to its place in the list ; not to be heard 
before Wednesday [Dec. 8, 1875] * 

XVL 
NoBTOx Cannook Coal CoMPANT r. Mebbocan. 

In an action This was an action for the price of coals sold 

for the price and delivered, £198 odd. 

of coals, Grant for defendant. — I have not pleaded yet, 

^befwT^L 1st ^^^ ^ desire to set up a counter-claim of non- 

November, delivery of the balance of the coals. They only 

1876, de- sue us for the amount they have delivered. 

fendant was MouUon for plaintiff. — The declaration was de- 

alhwed to set ^^^j.^ on 25th Oct. [18751. I desire to put them 
up a counter- t i-t • ,» *~ -* ^ 

claim for non- "> ^^^^ Cross action. 

delivery of LusH, J. — The Act has decided that cross 

the balance of actions shall be tried simultaneously. 
the coals. Direction given.f 

XVII. 

Seugman v. Huth. 

In an action ^^^® ^^® ^^ action of trover brought by the 

of trover by trustees of a bankrupt against the defendant, who 

the trustees of was a banker ; there was also a special count in 

a bankrupt j^q declaration for a breach of agreement in not 

h^keribr ^VV^J^^S ^^^ ^^ directed. The defendant n©w 

biUt ofex' desired to set-off the money due to him fix)m tihe 

change Mut bankrupt. Kaufman, the bankrupt, had sent 

from America from America the bills of exchange to the defend- 

r^^t^^' aJit, who had appropriated them to settling the 

defendant and account between himself and Kau&nan. 

♦ Weekly Notes, December llth, 1876 (Saturday, De- 
cember 4th) ; Law Times, lb. ; Solicitors* Jottmal, lb. 

t Weekly Notes, November 27th, 1876 (Friday, Novem- 
ber 9th) ; Law Timea^ lb, : Solicitors' Journal^ lb. 
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C. BoweUy for the defendant. — ^The question in appropriaiei 
dispute is whether a letter sent by Kanfinan to t^H'^f^' 
Huth appropriated these bills to meeting specific p^y^f^i 1/ 
acceptances ; we deny that it did so. The action a debt due to 
being brought in trover, we could not, under the him by the 
old procedure, plead a set-off. I do not say that ^"*^^^^*\ 
I could bring an action upon the debt; my appli- *L-^„^]^^ 
cation is to be allowed to plead it, not by way of could not 
counter-claim, but as a set-off. plead the debt 

Sail, for the plaintiff.— We claim these bills as «« « »*^-«/, 
trustees under Kaufman's bankruptcy, and say proved for it 
that they were sent as cover for specific debts, under the 
The defendant has proved for the debt under the bankruptcy 
bankruptcy in America. ^^ ^^ 

QuAiN, J.— It was decided in PhiUips v. Allen f^^j^*' 
(2 M. & E. 575 ; 8 B. & C. 477) that proving for ^''*"''*' 
an English debt under bankruptcy proceedings 
abroad operated as a discharge. I do not think 
that you can set off this debt against the 
assignees, unless you could bring it either under 
the statute of set-off or under an allegation of 
mutual credit. I will refer the question to the 
Court.* 

xvni. 

Sai?-dys V, Louis. 

An application was made by the defendant in T}*e defmdeml 
this case to be allowed to set off a County Court '^p'^'^^ 
judgment for £58 odd against a judgment in the court judg" 
Court of Exchequer for £92 odd. ment debt 

R. Williams for the plaintiff. (^a^*^* « ^ ^ 

QuADT, J.-^We have always been in the habit •^'^^^ ^^* 
of setting off one judgment against another, but court of 
the peculiarity of the present application is that Exchequer, 
it is to set off the judgment of an inferior against 
that of a superior Court. 

Ultimately, the application was granted.^ 



* Weekly Notes, December 18th, 1876 (Thursday, Decem- 
ber 9th) ; Lciw Times^ lb, ; Solieitore* Journal, lb, 

t Weekly Notes, December 18th, 1876 (Thursday, Deoem- 
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In an actum 
by theexe- 
cutorfar 
numey due, the 
Judge reftued 
to strike out 
a counter' 
claim in 
retpeet of an 
overdue 
promiseory 
note of the 
deeeaeed. 



In en action 
for rent y 
under a 
tcritten agree^ 
ment, the 
Judge refused 
to strike out 
a counter- 
claim for 
damages in 
respect of 
the non- 
performance 
of conditions 
in the agree- 
mentf and for 
specific 
performance 
of an 
agreement 
to grant a 
lease. 



Wavell v. The Natiokal Provinclal Ba2?k of 

EXGLANB. 

This action was brought by the executor of a 
deceased underwriter against the defendants who 
were the bankers of the deceased, for money dne. 
The defendants had set up a connter-daim for 
payment of a joint and several promissory note, 
signed by the deceased, held by them, and now 
overdue. 

Castle for the plaintiff. 

ManBcl Jone$ for the defendant. 

HuDDiiESTON, B. — I shall not strike out this 
counter-claim.* 

XX. 

Atwood v. Miller. 

This was an action for rent, in which the de- 
fendant set off the price of butcher's meat delivered, 
and had also a counter-claim for damages as 
tenants from year to year of the plaintiff, and for 
specific performance of an agreement to grant a 
lease. The Master had refused to strike out the 
counter-claim, and that decision was now appealed 
against, f 

WardloWf for the plaintiff. — ^This is a simple 
claim for two years and three-quarters' rent under 
a written agreement. The defendant has admitted 
that the rent is due, and the only real question in 
the action is whether we owe him a butcher's 
bill. Nothing has been done under the agree- 
ment of which he sets up specific performance, and 
therefore it would not be granted him. In any 
case, specific performance would not be ordered in 
this Division, and the cause would have to be 
transfered to the Chanceiy Division. I admit 
that the question is one entirely in your Lordship's 
discretion; but I submit that this is an em- 

• Zaw Times, December 25th 1875 (Thursday, Deceooher 
16th) ; SoUcitort? Joumaly lb, 
t See Order UY., Bole 4. 
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barrassing counter-clainiy and should therefore be 
struck out. 

F. Tttrner^ for the defendant. — ^The counter- 
claim is not simply for specific performance ; it is 
also for damages for non-performance of the condi- 
tions in the agreement to let. TJie plaintiff let us 
premises with certain easements attached, and has 
shut us out from the enjoyment of them ; and for 
this we claim damages. Any Division of the High 
Court can grant specific performance under sect. 24 
of the Act of 1873, sub-sect. 2.* Why should 
there be two proceedings when everything can be 
decided in one ? We have a right to set up two 
distinct claims — one for damages as tenants from 
year to year, and the other for specific perform- 
ance of an agreement. 

LiNDLEY, J. — ^At first sight it appeared doubtful 
whether the defendant could conveniently make 
both these claims together, and I was inclined to 
think that the claim for specific performance 
should be postponed, and tried separately. But 
I do not think that is necessary. I cannot hold 
that this counter-claim is sufficiently embarrassing 
to be struck out, and I think if I were to do so, I 
should be acting against the spirit of the Act. 

Noorder.t 

Exile 4. 

On the application of a defendant, three para- graphs in a 

graphs were struck out of a. statement of claim, as statement of 

being an infringement of the rule that pleadings c^}^ <^o^' 

are not to contain evidence.! tmntnsi 

^ evidence 

Httlb 5. struck out. 

An affidavit, § though containing more than three 

folios, may, by order of the Judge, be filed without ^^ ^^"^^an 

printhig ; and, semhle, will be so. when only a few %^foiios^ 

copies are required. (^Fer Lttsh, J.)|| fnay he filed 

— . — ; withmt 

* But see sec. 34 of that Act. printing by 

f Weekly Notesy January 16th, 1876 (Friday, January i^ave o/ * 

7th) ; Law TimeSy lb, ; Solicitors* Journal^ lb. Judge 

X Law Times, December 4th, 1876 (Saturday, November 

29th); Solicitors* Journal, lb, 
§ The Solicitors* Journal says ** a pleading." 
II FMA;^J\ro^««, November 27th, 1876 (Thursday, Kovem- 

1>er 18th) ; law Times, lb, ; £:o(i«i(ort* Jtunfuil^ lb. 
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Semhle, it 
is unneeessarp 
to bring an 
action for 
discovery 
only against 
a person from 
whom the 
discovery may 
be obtained 
by making 
him a party 
to an action 
pending. 



Bttle 8. 

AlNSWOBTH AND AKOTHEB V. StABKDB AND 

ANOTHER* 

This was an* action for discovery, and the 
defendants had taken out a summons to set aside 
the statement of claim of discovery on the ground 
that it did not show that it was brought by the 
persons and for the objects and under the circum- 
stances entitling it to be maintained. There was a 
further summons to set aside the interrogatories 
annexed to the statement of claim. The statement 
of claim, after alleging the facts of the dispute, 
which was as to water rights, stated that the 
matter had been referred to arbitration, and was 
still subsisting, and concluded as follows : "15. 
The plaintiffs are unable to obtain evidence of the 
matters mentioned in the interrogatories annexed 
hereto, and the defendant Le Gendre Nicholas 
Starkie has refused to give any information in 
respect thereof. 16. The plaintiffs claim a dis- 
covery of the matters mentioned in the interro- 
gatories annexed hereto." 

JFilltams for the plaintiffs. — ^We have authority 
for this proceeding in the concluding words of 
Order XIX., Eule 8. The practice in equity, when 
there was a compulsory, or, I presume, a voluntary 
arbitration, was to allpw a bill for discovery only. 
Starkie was not a party to the action ; Starkie'f 
tenant defended it. But we want the inf ormatiosL 
from Starkie, the landlord, the real defendant. 

Green for the defendants. — ^In equity the plain- 
tiffe would have been bound to have shown by the 
biU how the documents were necessary to them, 
and to have specified those in respect of whicJi 
they asked discovery. But I am only applying 
now for an adjournment, to see if the reference is 
carried out. 

Qttain, J. — ^We have here an order for inteiro- 



* See the Supreme Court of Judicature Act, s. 24 
suba. (1). 



DECIDED AT JTJDGEB* CHAMBEBS. 85 

gatories, pending an arbitration. I do not see the 
object of this statement of claim. Mr. Starkie has 
made himself a party under the reference, and 
he might have joined as a party to the action, if 
you had applied to continue the proceedings under 
the Supreme Court of Judicature Acts for that 
purpose. In equity, if discovery was requured 
from some one who was not a party to the action, 
he was made a defendant I will adjourn to see 
if the reference is carried out. 
Adjourned.* 

EULE 9. 

See Marsh v. the Maycyr, Aldermen^ ^-c, of Ponte- 
fract, reported under Rule 2. 

ORDER XX. 

RXTLE 3. 

See Order XIX., Rule 3. 

ORDER XXI. 

Rule 4. 

See Atkins v, Tat/ler, reported under Order XIV., 
Rule 1. See also Order XIX., Rule 2 ; Order 
XXr., Rule 3 ; and Order XXIX., Rule 2. 

ORDER XXn. 

Rule 3. 

See Atkins v, Taylerj reported under Order XlV., 
Rule 1. See also Order XXI., Rule 4; Order 
XIX., Rule 2 ; and Order XXIX., Rule 2. 

Rule 5. 

An application was made ex parte by the de- Where^ in an 

fendante in an action in which a counter daim <^*j^»fir *** 

prtee of iron, 

* Xow Times, December 25th, 1875 (Monday, December 
20th) ; Solicitors* Journal, lb, ; Weekly Notes, Jamiary 
15th, 1876. 
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the defendant 
$ett up a 
eounter' 
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the house 
at the time 
that the cause 
of action 
arose. 




was set up as to whether, under the following 
circumstances he should add to the title of his 
statement of defence the name of a third person. 
The defendants were brokers, and had purchased 
iron from plaintiffs to sell to a third party. The 
action was for the price of the iron, and the 
counter claim for certain deductions the defendant 
had had to allow the third party, owiag to 
inferior quality of the iron. Order XXII., Bule 
5, does not apply to such a case, so as to maJke it 
necessary to add the third party's aame to the 
title. (Per Lush, J.).* 

EULE IX. 

Lee V, CoLYEB.t 

This was an action for assault, and for calling 
the plaintift a scamp, a liar, and a thief. Witii 
the statement of defence a counter-claim had been 
delivered for breach of an agreement to repair. 
Master Manley Smith had refused to order this 
counter-claim to be struck out, and that decision 
was now appealed against. The alleged assault 
was that the defendant spat in the plaintiff's face. 
There was no written agreement to repedr. 

Itaymond for the plaintiff. 

Finlay, for the defendant, stated that the Master 
decided on the groimd that the assault and abuse 
were used when the plaintiff and defendant were 
disputing as to the non-repair of the premises. 

QuAiN, J. — ^If the plaintiff holds under a written 
agreement, a parol promise to repair would not 
bind him, according to Angell v. Ihike (32 L. T. 
Bep. N. S. 320). But, without entering into that 
question, the matters alleged in the counter-claiiu 
are not really in any way connected with the 
plaintiff's cause of action. The assault alleged 
here is of a very serious kind, and that when it 
took place the parties happened to be talking 
about the state of this house is not sufficient to 

♦ Law Times, November 27th, 1876, (Monday, November 
22xid) ; Solicitors* Journal, lb, 
t And see Order XIX, Kale 3. 
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connect these two claims. I shall order that this 
counter-claim be struck out. 
Decision of Master reversed.* 

EULE 10. 

This was an application by defendant to proceed Where in an 

under the Supreme Court of Judicature Acts, for action to 

the purpose of obtaining judgment for the ^^<^over £28, 

balance, if the set-ojff should be found to be in ^^^^^""^ 

excess of the plaintiff's claim. The claim of the tet-offof 

plaintiff was for X28 odd; the set-off was stated £96, an 

to amount to £96. The declaration had been application 

delivered in March [18751; the pleas, one of ^/^S . 

1.1 X /x» • A •! defendant 

which was a set-off, m April. to proceed 

Qttain, J. — ^To grant this application will affect under the 
no alteration in the legal rights of either party ; Judicature 
it is purely a question of procedure. I only give -^^^*' ^^^^ 
the defendant the power of raising the question ^^^^^^^ 
of the amount of his claim at the trial. The de- the balance 
fendant does not now introduce a new claim. He of the set-off 
has pleaded a set-off ; and very properly wants to *** his favour, 
get his claim, which overtops the plaintiff's, ^^9ranted. 
decided in this action. I think that it is highly 
desirable to give him the opportunity he asks for, 
and I shall therefore do so.t 

OEDEE XXVn. 

EULE 1. 
I. 

Eestell and Wipe v. Steward. 

In this case, which was an action for slander, a In an action 
summons for particulars of, to whom, when, and of'l^^^^ the 
where the alleged slander was uttered, was taken ^J^^J^f 
out by the defendant. The Master refused par- together pleas 
ticulars as to whom, but allowed them as to when equivalent 
. to " not 

* Weekly Notes^ January 16th, 1876 (Tuesday, Decem- 
ber 2l8t, 1875) ; Law Times, January 1st, 1876 ; Solieitars* 
Journal, lb. 

t See 8. 22 of the Supreme Court of Judicature Act, 1878. 
Weekly Notes, December 4th, 1876 (Friday, Not. 26th) ; 
Law Times, lb. ; Solicitors' Journal, lb. 
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guilty " and 
a plea in 
juatijication. 
Fart of the 
plea injusti- 
Ration struck 
outf however, 
as em- 
barrassing 
under Order 
XXVIL, 
Itule 1. 



and where. From this decision both, parties ap- 
pealed to the Judge, who adjourned the appeal till 
after the delivery of the statement of defence, 
Shortt, for the plaintiff, alleging that the defendant 
would probably set up a plea of justification. 

The adjourned appeal now came on ; and the 
statement of defence, which is set out below, was 
handed to the Judge. 

Qtjaiw, J., refused to allow any particulars. 

A summons, taken out by the plaintiff, was then 
heard, calling upon the defendant to amend his 
statement of defence, which was as follows : — 




Statement of Defence, 

'' 1. The defendant denies that he spoke and 
published of the plaintiffs the words as in the 
third paragraph of the statement of claim men- 
tioned, with the meaning as therein alleged. 

*' 2. The defendant denies that the said words 
were spoken and published by him of the plain- 
tiffs maliciously. 

''3. The defendant further says that a letter was 
written by the plaintiff Thomas to the plaintiff 
Emma Elizabeth, imputing misconduct to her (the 
contents of which were not divulged by the defen- 
dant to any person) and that if any mention was 
made of such letter, or if anything was said by 
the defendant with reference thereto, such men- 
tion was made and such thing was said for the 
purpose of denying and contradicting any such 
imputation, and not otherwise. 

*'4. The defendant further says that the com- 
panionship and hospitality of the several persons 
mentioned in the fifth paragraph of the statement 
of claim have not been lost, nor have the plaintiffs 
been deprived thereof by reason of the alleged 
speaking and publishing by the defendant of the 
words as in the third paragraph of the plaintiffs' 
statement of claim mentioned." 

Wheeler f for defendant. — Paragraphs 1, 2, and 
4 of the statement of defence are equivalent to a 
plea of not guilty. Paragraph 3 was inserted for 
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the purpose of complying with Order XIX., Bole 
22. 

Shortt for plaintiff- — ^Paragraph 3 is an attempt 
at justification couched in most embarrassing lan- 
guage, I object to it as inconsistent with the 
rest of the statement. The statement of defence 
is now one pleading, and cannot contain inconsis- 
tent allegations. I contend that under the new 
procedure there cannot be a plea of not guilty, 
and of justification. 

Qttain, J. — Mr. Wheeler is making experiments 
under the new system. I do not blame him at 
all ; the pleading portion of the new procedure 
appears to me to be its weak side. The slanderous 
words alleged here are, *'I have seen a letter im- 
puting misconduct to the plaintiff's wife." Para- 
graph 3 is, therefore, tantamount to a plea of 
justification. If the defendant wished to justify, 
he should have said, *'I have seen a letter from 
plaintiff to his wife, imputing misconduct to his 
wife.'* I will strike out, under Order XXYII., 
Eule 1, all the latter part of paragraph 3, from 
the words ** the contents of which," down to the 
end, as embarrassing. But I cannot go quite to 
the length that Mr. Shortt would have me, and 
hold that not guilty and justification cannot now 
be pleaded together ; consequently the statement 
of defence may stand, after the above amendment 
has been made.* 

Ia. 

Eestell aot) a^otheb «7. Steward. 

The present application was to strike out from Same case. 
the amended statement of defence, the latter The para- 
of the two following paragraphs, which had been ^'^J^A 
substituted for the one previously struck out : — for the ^ 

'* 3. As to so much of the third paragraph of the paragraph 
statement of claim as alleges that such a letter as '^^^^ out 

al89 struck 

♦ Weekly Notes, December 4th, 1875 (Monday, November 
29th) ; Law Times, lb, ; Solicitors* Jotottal, lb. 
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that therein mentioned was written the defendant 
says it is true that such a letter was written. 

'' 4. The defendant further says that a letter was 
writtei^ by the plaintiff Thomas to the plaintiff 
Emma Elizabeth which imputed misconduct as is 
in the third paragraph alleged, and that if any 
mention was made of such letter, or if anything 
was said by the defendant with reference thereto, 
such mention was made and such thing was said 
for the purpose only of denying and contradicting 
any such imputation, and not otherwise." 

Wheeler for the defendant 

Shortt for the plaintiff. 

QuAiN, J. — In pleading justification you should 
use the very words alleged to have been uttered. 
In this case the plea should begin, ''and the 
defendant says he has seen a letter from Bestell to 
his wife," &c. I wiU make the order asked for. 

Order to strike out paragraph 4.* 



The plaintiff 
is not 
entitled to 
plead in his 
statement of 
claim that the 
point in dis- 
pute has been 
admitted by the 
defendants 
in letters to 
the plainfiffs 
Solicitors, 



n. 

Askew v, North-Easteen Railway Company. 

This was an application, on appeal from the 
Master, to strike out from the statement of claim 
in the above action paragraph 14, which was as 
follows: "The defendants do not dispute, but 
have, in their correspondence with the plaintiff's 
solicitors, admitted that the plaintiff and his 
tenants are entitled to have access from the 
Eedheugh Estate to the quay for the carriage, 
storage, and shipment of manure, dimg, and goods 
of a like description, and have expressed their 
willingness to make the necessary arrangements 
and to give all facilities for that purpose." 

The above action was brought by ihe owner of 
the Eedheugh Estate for damages for an interfer- 
ence with his right to carry coals over the quay, 
for a declaration of his and the defendants' respec- 
tive rights, and for an injimction ordering the 



♦ Weekly Notes, Deceinber 18th, 1876 (Friday, Decem- 
ber 10th, 1875) ; Solicitors* Journal, lb. 
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defendants to desist from interfering with his 
right to carry coals over the quay. 

C. JBowen for plaintiff. 

Allen for defendants. 

QuAiN, J. — ^This paragraph must be struck out. 
Can you point out even in the forms where you 
have such a precedent as No. 1 of Appendix C, 
any precedent for such a paragraph as this ? Can 
you point out any section in the Act that enables 
you to plead admissions made by the other side to 
your solicitors ? You put the defendants in the 
difficulty of not knowing whether to traverse the 
admission. Conciseness is intended by these rules 
to be the very soul of the new pleading. I believe 
all that is necessary in ordinary cases is a state- 
ment of particulars of demand, and then a simple 
notice of the ground of defence, such as the Statute 
of Limitations, &c. 

Order of Master reversed. Statement of claim 
ordered to be amended by striking out paragraph 
14.* 



ni. 

Jones v. Ttjriter. 

The following paragraphs had been ordered to ^ paragraph 
be struck out of the statement of claim in the above in a State- 
case by Master Gordon as embarrassing : — ^nent of Claim 

*'6. The plaintiff thereupon exerted himself , by f^^'^JJl^ 
advertising and otherwise, to secure a purchaser tra/<< so 
of either the whole or the one-half share of the informed*' 
defendant's interest in the said quarry, and, h the 
amongst others, introduced to the defendant a Mr. ^f^^f^dmit 
Frederick Wallace, who, in conjimction with a Mr. ^^/^ ^^^ 
Newman (so the plaintiff has been informed by embarrassing 
the defendant), purchased from the defendant one- and improper, 
half share of the defendant's interest in the said The plaintiff 

^^^"7- lilted as I 

** 7. But though the defendant has stated to the fact the 

matter of 



• Weekly Notes, December 11th, 1876, (Wednesday, De« 
cember Ist) ; Law Times, lb. ; Solicitors* Journal, lb. 
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plaintiff tlie tact of the sale, as alleged in the Mb 
paragraph, yet the defendant refuses to tell the 
plaintiff the exact sum for which or the precise 
terms upon which such sale has been ^ected, and 
has thereby prevented and still prevents the 
plaintiff daiming a definite sum as due to him by 
the terms of the agreements set out in the 3zd and 
5th paragraphs. 

''8. Whether the defendant has or has not sold 
his whole or part interest in the saidquarzy to the 
said Mr. Frederick Wallace separately, or in con* 
junction with the said Mr. Newman, tiie plaintiff 
cannot, except as explained in the 6th para^aph^ 
state. The plaintiff has, however, every reason 
for believing that the defendant has in fact made 
such a disposition of his property to some one or 
more of the persons introduced by the plaintiff to 
the defendant as to entitle the plaintiff to the re- 
ward promised and agreed for either in the letter 
aforesaid of the 2nd July, a-d. 1875, or in that of 
the 3rd July, a.d. 1875, if not both." 

JVasmith, for plaintiff. — ^The plaintiff has to state 
his grievance clearly, and I fail to see how, in this 
case, he could have d(me so without the above 
statement. 

Francis for defendant. 

QtTAiN, J. — ^Paragraph 6 states what the defend- 
ant told the plaintiff. That is not proper pleading. 
It woidd have been easy for the plaintiff to state 
that Newman and Wallace bought the half share, 
and then to have claimed his commission. He 
could then have administered interrogatories. I 
shall affirm the Master's order ; but, as this is one 
of the peculiar cases where the plaintiff's case is 
in the knowledge of the defendant, I will order 
that the amendment may be deferred until after 
the defendant has answered interrogatories.* 



♦ WeeJcly Notes, Pecember 11th, 1875 (Thursday, 
Decexaber 2iid) ; Law Timee, lb, ; Solicitors* Journal, lb. 
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IV. 

Weir v, Babnett and others. 

The present summons was on appeal from -^'^ ^*^ action 
Master G. PoUock, who had allowed the statement ^reJ^entation 
of claim to stand. The action was brought for ^nj^ regard 
false representation with respect to certain deben- to debentures^ 

tures. stated to 

Petheram, for the defendants.—I want the ^^'J'l^^ 
plaintiff to state what false representations are letter and a 
made in the letter, and what in the prospectus ? prospectus , 
We know nothing about the letter. I say that the Judges 
under the old system of pleading my friend must *^^^"*^f /^ 
necessarily have been more explicit. Ought we %atement of 
to be in a worse position now than we should have Claim to be 
been formerly ? amended so 

A, Charles, for the plaintiff.— This is almost *^l?^ r^ 
exactly the form given in the Schedule ; it sets out X/;^^ repre- 
the false pretences. What the defendant wants is sentations 
for me to sta-te what is his case. In the form in were 
the Schedule the knowledge was the plaintiff's, containedin 
because he had been carrying on the business ; in fJ^^^^lch in 
this case the defendant's case is not within our the prospectus, 
knowledge. My friend wishes to make us plead this being 
evidence. tnatter of 

Htjddleston, B. — As regards any false state- *«^*^^<^- 
ments in the letter, it would be a question of evi- 
dence whether the defendant had anything to do 
with it; as regards any false statements in the 
prospectus, the defendants would be liable. It is 
a matter of evidence "what statements are in the 
letter, and what in the prospectus. My idea is 
that, according to the spirit of the Act, the grounds 
upon which the plaintiff's claim is based shotdd 
be stated in his claim ; and here he sets out false 
statement A, false statement B, and so on. The ' 
real question at issue here is, did the defendants 
make a substantiaUy false representation ? Mr. 
Charles has pointed out that the affairs of the 
company cannot be supposed to be in his know- 
ledge* 

Ord^r of Master! affirmed. 
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The following are the material paragraphs in 
the Statement of Claim : — 

"3. On the 13th November, 1873, Messieurs 
Stewart and Lambe, public accountants, acting as 
agents of the defendants, sent to the plaintiff, and 
the plaintiff received a prospectus and letter rela- 
ting to an issue of debentures in the said company. 

^* 4. The said prospectus and letter were issued 
by the authority or with the sanction or acquies- 
cence of the defendants, who are jointly and seve- 
rally responsible for the truth and accuracy of the 
statements contained therein respectively. 

**5. Except the information contained in the 
said letter and prospectus, the plaintiff had no 
information respecting the said company and the 
affairs thereof. 

*^ 6. The plaintiff believing that the information 
contained in the said letter and prospectus was 
true, and acting entirely upon the faith of the 
statements therein contained, subscribed for and 
took twelve of the said debentures, and paid the 
moneys payable in respect thereof. The plaintiff's 
application was accepted, and the said twelve de- 
bentures were issued and allotted to him by the 
defendants. 

'^7. The plaintiff has since ascertained that the 
following statements contained in the said letter 
and prospectus were and are false and calculated 
to mislead and deceive the plaintiff, and the 
plaintiff alleges that the defendants falsely and 
fraudulently made the said statements to him, 
although they well knew that the same were false, 
with the intention to induce him to subscribe for 
and take the said debentures on the faith of 
them : — 

(ITere folloiP the alleged fcdse statemenU.) 

"8. The said debentures so bought by the plain- 
tiff, upon faith of the representations aforesaid, are 
absolutely worthless, and the plaintiff has entirely 
lost the sums of money which he paid in respect 
of them."* 



♦ Law Ttw**, December 18th, 1876 (Monday, Dec. 13th); 
&(iieitof»* Journal, lb. ; Weekly Notes, Dec. 26th, 1876. 
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VI. 

Bannicot and Frith (Exors.) v, Harris. 

This was an action by executors for rent, due ^ ^*^ action 
partly in respect of leasehold and partly in respect ^r^rentdue 
of freehold premises. The present summons partly for 
called upon the plaintiff to show cause why the freehold and 
statement of claim should not be amended by Partly for 
giving particulars of dates and items as to rent ^',^^f, ^j^ 
claimed, and also of the title to the freehold. Statement of 

Ghitty for the defendant. — ^They are suing for Claim was 
large arrears of rent, partly due in the lifetime of ordered to be 
testator, partly due since his death. They cannot ^g^^*l^^f^ 
claim rent as executors in respect of freehold pre- titleitfany, 
mises. of the 

Wilherforce for the plaintiffs. — ^The action is plaintiffs to 
brought in the name of the executors by order of ^^I^T^^^ 
the Court of Chancery, the real plaintiff being the amounts 
cestui qite trust. As a matter of fact, I believe, all and dates of 
the premises are leasehold, and that it is by a the rent 
mistake that freehold was inserted in the state- ^^^^*^^' 
ment of claim. 

LiNDLEY, J., made an order to amend the claim 
by stating the title of the plaintiffs, if any, to the 
freehold premises, and the amounts and dates of ' 
rant due ; if the plaintiff has no title to the freehold, 
the claim to be amended accordingly.* 

VII. 

MOORHOUSE V. COLVILLE. 

This was an action for imlawful distress. Master In an action 
Dodgson had ordered the statement of claim to be f^^ unlawful 
struck out ; and that order was now appealed ^**^f ** ^^ 
again8t.t X" 

E. WilUamSy for the plaintiff, contended that the Master 
only objection to the statement of claim was that it striking out 
was prolix, which was only a matter of costs. ^^ Statement 

A. L. Smith for «te defendant. to^Uy^^^ 

* Weekly Notes, January 16th, 1876 (Tuesday, Jaimaxy 
4th) ; Law Times, lb, ; Solicitors* Journal, lb, 
t Order LIV., Rule 4. 
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LiNDLEYy J. — ^This statement is not only prolix, 
it is obscure. But I will give the plaintiff an 
opportunity of seeing whether he cannot amend 
the claim. *^ Amended" to be added to Master's 
order. Costs of this application to be defend'- 
ant's.* 



The Jurisdic- 
tion of the 
Court of 
Chancery 
having been 
transferred to 
the Sigh 
Court of 
Justice, and 
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i 7 Win. 4, 
9, 76, «. 19, 



OEDEE XXXr. 

Et7I«E 1. 

Nov. 2, 5. 

EaICSDEIT v. BBEABLEY.f 

This was an action by the plaintiff against the 
publisher of the Standard newspsi^eTy for an alleged 
Hbel in that paper ; and the present application to 
his lordship was for leave to administer interroga- 
tories to the defendant. The interrogatory, whioh 
was objected to, was a» follows ; — " Were you, en 
the 22nd November, 1874, the printer or publisher, 
or both, of the Standard newspaper ?" 

Wi P. Macdonaldy appeared for the plaintiff; 

Wa/rhurUm Fik&f for the defendant. 

Lush, J. — ^The question in this case is whether 
the plaintiff is entitled to an order for administer- 
ing interrogatories to the defendant for the pur-* 
pose of discovering whether lie was or was not, at 
a given date, the printer and publisher of the 
Standard newspaper. The action, which is for an 
alleged libel in the paper, was brought many 
months ago, and was entered for trial at the sit- 
tings after last Trinity Term, but not having been 
reached it stands in the list of remansts for trial at 
the present sittings. The defendant's plea is ^* Not 
Guilty." Whether the plaintiff could hsere- 
obtained permission to put this interrogatory from 
the Court of Queen's B^[iah under the law as it 
stood up to the 1st November inst., is at least. 



♦ Weekly Notes, January 16th, 1876 (Monday, January 
lOth) ; Law Times, lb. Solicitors^ JaumeU, Ik 

t This is one of the most valiiaU[e deeisioD^ at ehsanben^ 
under the Supreme Court of Judicature Acta^ 
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donbtfuli Slie was advised that slie could not, before the 
and she did not therefore make the application. P»«»*»9 of the 
But she clearly had the right to a discoyery in ?^^J^"f 
equity by virtue of 6 & 7 Will. 4 c. 76, s. 19, which ^j^cts, wuU^ 
is stiU in force (see 32 & 33 Vict. c. 34), and which only have been 
enacts-^" That if any person shaU file any hiU in obtained in 
any Court for discovery of the name of any person ^^^fif^^f/^^ 
concerned as printer, publisher, or proprietor of covery can ' 
any newspaper, or of any matter relating to the now be obtain- 
printing or publishing of any newspaper in order ed by adminis- 
the more effectuallv to brinar or carry on any suit ^^^*^9 interro- 
or action for damages alleged to have been sus- ;^^y ^^^^^ 
tained by reason of any slanderous or libellous before any 
matter contained in any such newspaper, Division of the 
respecting such person, it shall not be -^^^^ ^?*"*^ 
lawful for the defendant to plead or demur to ^^^ ^although 
such a bill, but such defendant shall be compelled the cause may 
to make the discovery required ; provided always, have been 
that such discovery shall not be made use of as ^*tteredfor 
evidence or otherwise in any proceeding against ^^^i^^^^^^, 
the defendant, save only in the proceeding for Court ^ 
which the discovery was made." TheplaintiS did Judicature 
not avail herseK of the remedy thus provided, by ^^^« ^f»»* ^w^a 
reason, as she alleges, of her inability to bear the operation. 
expense of it. It must be taken upon the state- 
ment made to me, that she has a difficulty in prov- 
ing the fact that the defendant was the printer and 
publisher, and that the discovery sought will enable 
her "more effectually " to carry on her action. 

The questions are, first, the general one — Can 
a plaintiff in an action brought in the High Court 
of Justice have the benefit of this enactment by 
any form of proceeding in the Division to which 
the action belongs ? and, secondly, if it could be 
granted in such an action, can it and ought it to 
be applied to an action brought and entered for 
trial before the Supreme Court of Judicature Acts 
came into operation ? I ceoinot entertain a doubt 
upon either of these questions. 

As to the first, the Coiirt of Ohanceiy no longer 
exists as a separate tribunal. It has become a 
constituent part of the High Court of Justice, 
each Division of which is invested with equal 
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authority and with the entire jurisdictiom of the- 
whole Court. The 24th section of the Supreme 
Court of Judicature Act, 1873, was designed to 
meet such cases as this. It enacts in sub-section 
(7) '* That the High Court of Justice, in any cause 
or matter pending before it, shall have power to 
grant and shall grant all such remedies whatsoever 
as any of the parties thereto may appear to be 
entitled to in respect of any legal or equitable 
claim, properly brought forward by them re- 
spectively in such cause or matter, so that as far 
as possible all matters so in controversy between 
the said parties respectively may be completely 
and finally determined, and all multiplicity of 
legal proceedings concerning any of such matters 
avoided." The proceeding by bill of discovery, 
pointed out by the Act of WUl. 4, has also been 
abolished ; but the Supreme Court of Judicature Acts 
were not intended to abolish, nor have they the effect 
of abolishing, the right of discovery which it gives. 
That right still exists. The procedure substituted • 
by the Acts for the bill of discovery is an action 
in the High Court ; but that, by the hypothesis, 
has been already brought. By the express 
language of the section just quoted, the remedy 
is to be granted as a proceeding in that action, 
and in order to carry out the policy of the Act, it 
must be granted, by that Division of the High 
Court which has seisin of the cause^ so as to 
** avoid multipliciiy of legal proceedings." To 
hold that the suitor must go elsewhere for it would 
be to defeat the primary objects of the Acts. I 
am, therefore, of opinion that in the case supposed 
a plaintiff would be entitled to the discovery now 
sought, and that the appropriate form of remedy 
is by administering interrogatories. The pro- 
tection afforded to a defendant will, by the Act of 
Will. 4, attach to the answer which he makes to 
this interrogatory, as it would have attached te 
the answer to the bill of discovery. 

The second point is provided for by the 22nd 
section of the Supreme Court of Judicature Act,. 
1873. By that section the High Court is to have 
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"the same jurisdiction in relation to pending 
actions as if the same had been originally com- 
menced therein ;" and it goes on to say that, '* so 
far as regards the form and manner of procedure, 
such causes may be continued and concluded either 
in the same or the like manner as they would have 
been continued and concluded in the Court from 
which they shall have been transferred, or accord- 
ing to the ordinary course of the High Court of 
Justice (so far as the same may be applicable 
thereto), as the Court may think fit to direct." 
It is clear that if the Supreme Court of Judicature 
Acts had not passed the plaintiff might now have 
filed a bill of discovery, and no reason has been 
suggested why she should be deprived of the sub- 
stituted remedy here. The defendant will not be 
in a worse position by being required to answer 
the interrogatory than he would have been if such 
a bill had been filed. 

I therefore direct that this action be continued 
according to the course of the High Court of 
Justice, and allow the interrogatory. As the trial 
may come on at the latter end of the next week, 
and as the question is one which will require no 
time, and will put the defendant to no incon- 
venience to answer, I must require him to file his 
answer on or before Monday next.* 

* Weekly Notes, November 20th, 1875 (November 2nd 
and 5th) ; Solicitors* Journal, November 13th, 1875 ; Times, 
November 8th, 1876; 

The case was tried six days after, and is reported in the 
Times of November 13th, 1876. The technical difficulty in 
ascertaining the defendant's connection with the paper 
having been removed by Mr. Justice Lush's decision, " it 
was agreed that a verdict should be returned for the plaintiff 
for 10 guineas, that the defendant should publish an apology, 
and that Mrs. Eamsden should be allowed to go into the 
witness-box and deny the truth of the statements which 
had been published. 

^^ M^Intyre, on behalf of the defendant, stated that Mrs. 
Eamsden had called on the editor, that the editor then 
undertook to publish an apology if Mrs. Eamsden would 
send one, but that she had not sent one. 

" Mr. Justice Fibld thought that both parties had been 
well-advised in coming to the arrangement which had been 
agreed to." 
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Where it it 
sought to 
administer 
interrogatories 
efterthe 
fieadings have 
closed; an 
ij^JjUdavit is 
necessary. 



n. 

A sTtmmoiis had been taken out under the 
Order XXXI, Bule 1, after the close of thd 
pleadings, calling upon the defendant to anEPvrer 
interrogatories. Issue was joined before NoTdm- 
ber 1 [1875.] 

Lush, J. — ^Where it is sought to administer 
interrogatories after the pleadings are at an end, 
the practice under the new system does not differ 
6om that under the old. As at present advised,. 
I shall require an affidavit.* 



Discovery will 
be allowed in 
special cases 
before the 
Statement of 
Defence is 
delivered (per 
Lush, J,) 



Where in an 
action for not 
taking fruity 
and for the 
price of it, 
the Statement 
of Claim gave 
the number of 
pots of fruit 
sold, leave was 
refused to the 
defendant to 
administer 
in terrogatories 
as to the weight 
of fruit sold 
before deliver' 
ing the State- 
ment of 
Defence. 



in. 

The rule in equity that discovery never will 
be given to a defendant in a suit until he has put 
in his answer to the bill, is varied by the Supreme 
Court of Judicature Acts. Discovery will now 
be aUowed in special cases before the statement 
of defence is delivered. (Per Lush, J.) f 

IV. 

This was an action for damages for breach of 
contract in not taking fruit, and for the price of 
the fruit. The defendant now applied for an order 
to adminster interrogatories before the delivery of 
a statement of defence. He wished to interrogate 
as to the weight of ftuit sold. The statement of 
claim gave the nimiber of pots of fruit sold. 

Abohibald, J. — The defendant does not waoit 
these interrogatories at all ; the plaintiffs case id 
that the finiit was sold by pots. LP the defendant's 
case is that the fruit was sold by weight he can set 
that up in his statement. 

No order. J 



« Solicitors' Journal, November ISth, 1875 (Saturday, 
November 6tli.) 

t Law Times, November 27th,. 1876 (Tuesday, November 
23rd); Solieitortt Journal, lb. 

I Weekly Notes, January 16th, 1876 (Saturday, Jairaarf 
8th) ; Solicitors^ Journal, lb, ; Law Times, lb. 
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Etjeb 4. 

I. 

HswETSON V, The Whittington Life Zitsuranoe 

SOCIBTT.* 

This was an application for an order to deKrfeir A summon* 

interrogatories to tlie officer of the defendant f^^ ^^^'^^ ^^ 

company in an action on a poHcy. Upon an ^^l^Jj^f^^'t^^ 

objection to the interrogatories on behalf of the officer of a 

defendant, it was contended for the plaintiff that defendant 

the nature of the interrogatories could not be gone con^^tmf was 

into on the present summons, but that a nothe r ^ourr^dtill 

summons must be taken out imder Order XXXI., %iZeri/ofthe 

Bule 5,/ for an order to strike them out. Statement of 

Lttsh, J. — Wherever under the new practice an Defence, on the 

order for interrogatories is necessary, the interro- fl^**^.^^^ 

gatories will be gone into on the application for tj^^^^ove to 

the order, and it will not be granted as of course, be unnecessary. 

These interrogatories may be unnecessary after WTiere leave is 

rylQgi,^ requisite, the 

Summons adjourned till after the delivery of JorSTmay be 
the statement of defence. | ^one into on 

the applica- 
JJ" t ion for it, 

Carteb <7. Leeds Daily News CoMPAinr Ain) 

Jacksok.J 

This was an action of libel, and the defendants Interrogatories 
now applied to strike out interrogatories that had ^l*vfred to 
been deHvered. ^o^^f ''^ 

Tennant (for the defendant company). — These without leave 
interrogatories have been delivered to us without under Order 
an order, in violation of Order XXXI., Eule 4. -XX-X:/., 
I therefore ask that, as r^ards us, they may be bstrueht 
struck out. under Order 

Lmrdey Smith (for the defendant Jackson) cited XXXI., 
WUfon V. Brignell and Pitten v. Chatterhwgy infra, ^^^ 5. 

Crompton (for the plaintiff) cited Ramiden v. 
BrearUyy supra, 

* See under Eule 6, infra'. 

t Law Times, November 27tli, 1875 (Friday, November 
19tb.) Weekly Notes, lb, ; SoUoUort^ Journal, Ib» 
X See, also, Bule 6, infra. 
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The following were the interrogatories that had 
been delivered : 

'' Interrogatories on the part of the plaintiff, to 
be answered by an officer of the Leeds Daily- 
News Company (linpted), and by the defendant, 
William Lauries Jackson. 

" 1 . Is the defendant, William Lanries Jackson, 
the editor or publisher of the Leedi JDaHy NewM^ 
and what position does he occupy in respect of the 
said newspaper? 

'' 2. Is William Lauries Jackson a shareholder 
in the said company ? 

''3. Is it the duty of the said William Lauries 
Jackson to exercise a supervision oyer paragraphs 
of the nature of those set out in the statement of 
claim? 

''4. Did the said William Lauries Jackson write, 
or have anything to do with the writing of^ any 
and which of the paragraphs mentioned in the 
Statement of Claim : and, if not, who was the 
writer of such paragraphs, and of each of them ? 

''5. Did the said William Lauries Jackson see 
any and which of the said paragraphs before they 
were inserted in the newspaper or before the 
newspaper was published or circulated, and did 
he sanction the publication of the said para- 
graphs, or of any and which of them ? 

" 6. By whom, and in what way, were the said 
paragraphs brought to the office of the News- 
paper Company, or by anyone else, and whom on 
their account, at one time, and, if not, when they 
were receiyed ? 

** 7. Were the numbers of the Leeds Daily Neu)9 
of the 13th August, 1875, 19th August, 1875, lOth 
Sept., 1875, and. the numbers of the Zm& JDaHy 
News containing the paragraph commencing with 
the word ** Query," printed and published by the 
Leeds Daily News Company (Limited) or by the 
defendant William Lauries Jackson, or by both 
of them? 

'' 8. Has the said company, or has the said 
William Lauries Jackson, or have they at any 
time, and when, had in their or his possession or 
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control, the original writings of the paragraphs 
mentioned in the statement of claim, or any letters 
or documents original, or copies relating to the 
matter mentioned in the said paragraphs or to 
the subject matter of this action ? 

"9. Have you any and what objections to the 
production, inspection, and copying of any and 
which of the said writings and documents, and 
where and in whose possession and control are 
they now ? " 

Abohibald, J. — ^As regards the first interroga- 
tory, I can only allow the plaintiff to ask whether 
Jackson is the publisher. He cannot be asked 
whether he is the editor.* I will allow the second 
and third. The fourth and fifth must be struck 
out. The sixth and seventh allowed. The eighth 
and ninth struck out. 

AH the interrogatories struck out as regards 
the company, f 

EuLE 54 
I. 

This was a summons to strike out interrogatories In an ttetion 

delivered by the plaintiffs imder the new Acts, and M delweiy of 

therefore without an order, in an action upon a ^yj,^^ 

contract to deliver milk to the defendants. The qualittf 

breach alleged in the first count of the de- interrogatoriet 

claration was non-delivery; and there was a ^^^^, 

second count alleging that the milk supplied was ^{^^1^^^^ 

of inferior quality to that contracted for. The the milk and 

interrogatories chiefly objectedto were as follows : how often 

— "Who skimmed the milk that was supplied i^ere struck 

to us?" "Was it habitually or occasionally ''"^• 
done ? " &c. 

Lttsh, J. — ^I feel it is quite necessary to keep a 
strong hand on the interrogatories now. I was 
very much afraid that the power given by the Act 
would be abused, and this is an abuse. The 

* Compare Jtamaden v. JBrearley, supra, 
t Weekly Notes^ January 16th, 1876 (Saturday, January 
8th) ; Law J\me8y lb. ; Solicitors^ Journal, lb. 
t See also under Ride 4, Carter v. Leeds Daily News Co. 
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Intetrogatories 

liver ed 
without leave 
in an action . 
for pcnaltiet 
brought by a 
common 
informer 
itere ordered 
to be struck 
out, by analogy 
to the practice 
in equity not 
to allotc diS' 
eovery where, 
if given, the 
party 

interrogated 
would be 
liable to 
penalties. 



InterrO' 
gaiories de^ 
livered 

without leave, 
in actum 
under old 
system, struck 
out. 



iatenogotoriM idll be disalloired ; and the eesto 
ease to be the defendants' in any «7ent.* 

11. 

This was an application to strike out interroga- 
tories that had been delivered under the Acts 
-without an order, in an action for penalties brought 
under the 102nd section of the Larceny Act, by a 
common informer. The object of the inteiroga- 
tories was to discover whether the defendant had 
inserted a certain advertisement in a newspaper. 

JB". Cotoie for the defendant. — ^Discovery is never 
given in equity in an action by a common informer. 
The old doctrine of equity on this subject is laid 
down in Orm v. Croek/ord (13 Price, 308), whidi 
was an action for penalties under 9 Anne, c. 16, 
in ihe Court of Exchequer, sitting as an Equity 
Court, and where it is laid down that it is '^eon- 
trary to the humane policy of the law " to allow 
discovery where it would subject the answering 
party to penalties. Chadwich v. CJiadwick 
(22 L. J. Ch.), and JEdmunds v. Crreemoood 
(L. Eep., 10 C. P., 222) are also in point. In all 
works on discovery in equity it is laid down that 
where discovery will subject the answering party 
to A penalty, it has not been allowed where the 
object of the plaintiff is to irecover the penalty. 

LtrsH, J. — I foresee that we shall have more 
trouble with interrogatories now that no order is 
necessary, than we had before. 

Interrogatories ordered to be struck out.f 

in. 

Interrogatories in an action under the old proce* 
dure, that had been delivered without an order, 
were struck out by Lush, J.J 



♦ JSolieitors* Journal, November 18th, 1876 (Honday, 
Kovember 8th) ; Law Times, lb, 

t Weekly Notes, November 27th, 1876 (Thursday, 
November 18th). Law Times, lb. Solicitor^ Journal, Jb. 
But see Per Huddleetone, B., £nle 12, (IX.) 

X Law Times, November 27th, 1875 (Monday, November 
22nd) ; Solicitors' Journal, Jb* 
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IV. 

Thifi was a summons to strike out interrogatories j;n an ikctUm 
deliyered under the Supreme Court of Judicature for rent a 
Acts by the plaintiff in an action for rent, on the ^T^^^^f\j^ 
ground that they were wholly in the plaintiff's 'J^iint^s 
knowledge. interrogatories 

Lttsh, J. — ^The statement of defence is not yet was adijourmd 
delivered, and you cannot know what is material ^^ff^ i^ 
to be asked. The claim is a perfectly simple one fl^gtaUment 
for five quarters' rent alleged to be due. I shall of dej^nee, 
adjourn this summons tiU after the defence is on the ground 
delivered ; and if I find the interrogatories to be *^?**^^^ 
unnecessary, I shall strike them out with costs. ^Jf^ be 
Parties must be taught not to take advantage of unnecessary* 
the provisions of the Act for the purpose of 
increasing costs.t . 

V. 

A summons having been taken out by the de- I*^ «« action 
fenda&t in an action for breach of promise of mar- for breach of 
riage to strike out interrogatories as to means (in- ^^1^^ 
eluding one as to the settlement made by the intenvaatories 
defendant on his present wife). aetothe - 

QuAifiT, J, — As long as these actions are allowed, ^f^^*^^*^ 
and the defendant's means are allowed to be the ^^XJnt 
mea^rure of damages, interrogatories such as these and will be 
are pertinent, and will be allowed.): allowed, 

{per Quain, /.) 

VI. 

WiLTOW V. BeIONBXiL. 

This was an action for libel by a solicitor in Sun- In an action 
derland against the publisher of the Sunderland fi^ ?**^^ 
JScho. The present sunmions was taken out to ^^JlgjJr^ 
strike out certain interrogatories administered by of a news^ 
the plaintiff to the defendant. From interrogatory paper interro^ 
3 : " Was not the passage set out in paragraph 3 of ff stories were 

StTtiCfC out 

— ■ — — — — ■ 

* 8ee also under Kule 4, Sewetton v, TThUtington, 

t Law 2Viw», November 27th, 1876 (Tuesday, Nov. 23rd) 

Solicitors* Journal^ lb, 
i LtM Times. December 11th, 1875 (Saturday, December 

4ih) ; SoUeitors^ Journal, lb. 
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askina the *^® statement of claim intended by the defendant to 

defendant if appty to the plaintiff? If not, say to whom ?" the 

he was himself last words were ordered by Quain, J., to be struok 

\jL hM^and ^^** Interrogatory 4 : '* Were not the words set 

also ^asking ^^* ^^ paragraph 5 ? " &c., was struck out as repeti- 

to whom tion. Interrogatory 8 : "Were you yourself the 

the libel writer of any of the passages mentioned in the 

applied, if not statement of claim ? If not, who was ?" was also 

totheplatnttf. struck out * 

vn. 

PiTTEN V. ChATTEEBTTEG. 

An interro- This was an application to strike out an inter- 

ffatory as to rogatory. The interrogatory objected to was the 

^a#^"T*^* b ^^^^ ^^® ^"3 ^ documents. 

put without Warhurton Pike, in support of the summons. — 

leave. The Under the old practice, in order to obtain discovery 
proper course of documents, an affidaTit as to one particular 
** !? ^(^^ document in possession of the other side was neces- 
XXXI. ^ saay. When there was a difficulty about makings 
Rule 12 ; that affidavit, a practice grew up of inserting an 

not under interrogatory as to documents, and thus obtaining 

^'u\ ^^^^'' discovery ; and this practice was found so conve- 
** • nient that it became general. Now that interro- 

gatories can be delivered without an order, I con- 
tend that that interrogatory should be no longer 
allowed. The point is generally important, but 
especially so with regard to actions of ejectment. 

Foulter shewed cause. — ^What Mr. Pike ac- 
knowledges was found convenient under the old 
practice I think would still be found so. 

QuAiN, J. — ^I think Mr. Pike's objection is" un- 
answerable. We are now inquiring whether you 
have to get leave for discovery, or can get it without 
an order. My opinion is that you have not the 
right to put this question at the end of your inter- 
rogatories without first getting an order. 
Interrogatory struck out.f 

♦ Weekly Notes, December 11th, 1876 (Friday, December 
3rd) ; Law Times, lb. ; Solicitors' Journal, lb. 

t Weekly Notes, December IStli, 1876 (Wednesday, 
December 8th) ; Law Times, lb,; Solicitors* Journal, lb. 
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vin. 

Baker «?. Newton. , ^ ,. 

In. an action 

Tills waiS an ciction 1>y a principal against Ids by a principal 

agent for money received. The defence was that «^»«»«^*« 

the transaction in question was not entered into ^^y 

by< defendant as agent. The present application received, to 

was to strike out interrogatories that had been which the 

delivered by the defendant to the plaintiff. defence wat 

QuAm, J. — ^I would allow any interrogatories I^^^^^J^ 

that went to prove your case ; but I will not allow the defendant's 

interrogatories for the purpose of shaking the interrogatories 

plaintiff's good character. I shall order all these which went to 

interros:atories to be Btruck out, except the 7th. *^?V^if 

/>• i i -I ^ • ^1 jt pla%nt%w8goo 

CJosts to be costs m the cause.* character wer 

struck out. 

J&xtleS. 
See under Bule 10. 

Bui^e 10. 

This was a summons under Bule ^o uf the in an action 

XXXIst Order for an order requiring the defend- for slander th 

ant, a clergyman, to answer further an interroga- defendant 

tory in an action for slander. The statement of f^^^^^ 

claim alleged that the defendant had been going interrogatory 

about Bock Ferry, where the plaintiff's father re- (as to whether 

sided, stating that the plaintiff had been inhibited. ^^ .^«<^ been 

The statement of defence was a denial of this ^f*^^^ 
A. J. 1. rm- -J. J. • j_: x slandetous 

statement. The interrogatory in question was as to ^<^<fo fotri- 

whether the defendant had 4x had not been going buted to himj 

about Bock Ferry making this .Btatement. The on the ground 

defendant's answer to this was as follows : "lam f?^!l^^** 

advised and believe that the plaintiff is not en- i,eiievedthat 

titled to this discovery, and therefore I object to theplaintif 

answer. ' ' It was submitted on behalf of the plaintiff was not entitled 

that the only mode of taking such an objection ^®***'jf**' , 

was by applymg unier Order XXXI., Eule 5, to '^2!dant ^^ 

strike out the interrogatory. For the defendant it ordered to 

was contended that it was open to him to apply to answer 

. I - -1 1 1 fi I i ' • ^ -. ■ - ■ ^ 

* Law Times; Z^axasxj Ist, 1876 (MonflLiy, December 20thy 
1876); Solicitors* Journal, lb*; WeeJt^ NoUs, Jan. 15th, 
876. 
8 
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furth$r, Se 
should have 
applied to 
•trike out the 
interrogatory. 



Strike out the interrogatoiy under the last-men* 
tioned £ule, or to take ti^e course he had adopted in 
the present instance of stating his objection in his 
affidavit in answer under Eule 8 of the same Order. 
It had been clearly laid down that no interroga- 
tories were allowed in actions of slander. 

QuAiN, J. — ^I think the 8th Eule of this Order 
applies only to cases of objection on the ground 
that the answer would criminate the defendant. 
The proper course to haye taken in this case 
would have been to have applied to strike out the 
interrogatory. But even if Eule 8 could be held 
to apply to such an objection, the mode of stating 
it here would not be sufficient. Order for further 
answer.* 



A summons 
must, be taken 
out at cham- 
hers under 
Order XXXLy 
Huh 12. 



In actions 
begun before 
1st November y 
1876, an 
order for dis- 
covery of 
documents can 
only be 
obtained on 
affidavit. 



Eule 12. 

I. 

Under the 12th Eule of the XXXIst Order an 
order will not be given, as of course, but a sum- 
mons must be taken out.f 

n. 

An application was made to the Judge under 
Order XXXI., Eule 12, for an order for discovery 
of docimients. The declaration had been delivered 
before November 1 [1875], 

Lush, J. — ^The old practice is to go on until the 
close of the pleadings in actions begun before the 
Act came into operation. An affidavit is, there- 
fore, necessary in this case. 

No order. J 



An order for 
the discovery 
0} docym^n 5 



in. 

An order for discovery of documents under the 
new Acts, includes documents that have been in 



♦ Weekly Notes, December 4th, 1876 (Wednesday, 
November 24tli) ; Law Times^ lb,; Solicitors* Journal, lb, 

t Solicitors' Journal, Noyem][)er 13th, 1876 (Friday, Nov. 
oih) ; Law Times, Ih, 

I law Times, November 13th, 1876 ; Solicitors* Journal, lb. 



DECIDED AT JUDGES* CHAMBEBS. 109 

the power of the opposite paxty ; under the old now includes 

system, the order related only to documents then documents 

in his possession or power, and interrogatories ^^^^^^^ 

were necessary with regard to any that had ceased ^^ which have 

i» be so. Per LttsH, J.* ceased to be so. 

IV. 

In an action of ejectment, a summons had been in an action 

taken out for discovery. The nature of the docu- of^'ectment a 

ments of which discovery was sought was not <^w«)v^ry of 

1 . «/ o unknown 

iuown.f . , , ,, , , documents was 

Lush, J. — ^Then I certamly shall not make the refused (per 

order. The new Acts did not intend to abolish Lushy J,) 
the^e speculative summonses by doing away with 
the affidavit.]: 

V. 

This was a summons for discovery in an action in an action 

for libel. The alleged libel was a charge of of libel the 

violent conduct by a landlady contained in some <^/''»<^«^ 

letters to the Chrimshy N'ews. The discovery sought ^^^^otg^l 

was of the original letters containing the alleged the original 

libel. On the affidavit being held to be insuffi- letters contain- 

cient, it was contended by the plaintiff that, as the ^*f9 ^^ alleged 

pleadings were complete, he was entitled under i^*''i^'',-J** 

the Supreme Court of Judicature Acts to an order Ja^Ta^ has 

without any affidavit. done with 

Lush, J. — ^The new rule certainly goes far be- '^^'w. 
yond the old ; as it not only dispeases with an 
affidavit, but would require the defendant, if he 
has not got the letters, to state what lie has done 
with them. I will adjourn, to enable the other 
side to bring another affidavit.] | 



* Law TimeSy November 20th, 1876 (Friday, November 
12th) ; Solicitors* Journal, lb, 

t Compare Rule 12, XI., p. 112. 

X Law Times y November 20th, 1875 (Wednesday, Nov. 
17th) ; but see No. VL supra.; Solicitors* Journal, lb. 

y Law Times, November 27th, 1876 (Thursday, Nov. 
18th) ; Solicitors* Journal, lb. 
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The order 
for an affidavit 
of documents 
will be 

granted with' 
out any state- 
fnent of their 
nature. (Fer 
Quain, J.J 

An applicC' 
tion by a 
defendant for 
an affidavit 
of documents 
by the plain** 
tiff, a 

foreigner f was 
refused; in 
the event of 
tJte plaintiff 
not giving 
notice of 
trial, the 
application 
to be renewed. 



In an action 
by a landlord 
against his 
tenant on a 
lease an order 
for a discovery 
of documents 
is now given 
as a matter 
of course. (Per 
Qttain, J.J 

It is now in the 
discretion . 
of the Judge 



YI. 

The order for affidavit of docnmeiits will be 
granted as a matter of course, without requiring^ 
file applicant to state what is the nature of the 
documents which the other party has in his jpos- 
session. Per Qttain, J.* 

TIE. 

This was an application by a defendant for an 
affidavit of documents. On behalf of the plaintiff 
it was urged that the order should not in tibis case 
be given, as the plaintiff resided in Sweden, and 
the object was to throw him over the present 
sittings. He had paid money into court. On 
behalf of the defendant it was stated that no notice 
of trial had yet been given. 

Quaint, J. — I will certainly not allow the plain- 
tiff, a foreigner, to be thrown back by this sum- 
mons. If he does not give notice of trial for these 
sittings, the def aidant can come back. 

No orderlt 

Yin. 

On an application for an order for discovery of 
documents, the objection was taken that the action 
was one by a landlord against his tenant on a 
lease, and that, therefore, no discovery could be 
required by the plaintiff. 

QtrAiN, J. — ^This order is now given as a matter 
of course.} 

IX. 

SOOEBTY OF ApOTHEGASXES V. NOTTLBre^AM* 

The above action was one for penalties, under 
the Apothecaries' Act, for carrying on business as 



♦ Weekly Notesy Decem'ber 4th, .1875 (Friday, Kovember 
26th) ; Law Times, lb. ; Solicitors* Journal, lb, ; but see No. 
IV. supi'a and XI. infra, 

t Law Times, December 4th, 1875 (Wednesday, De- 
cember lEt) ; Solicitor^ Journal, lb, 

X Wetlly Notes, December 18th, 1875 fWednesday, 
December 8th} ; Law Times lb. ; Solicitors^ Journal, lb. 
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a chemist without being duly licensed. An appli- ^^ chambers 
cation for discovery of documents by the plaintiffs ^{^covery of 
had been refused by Master G. Pollock, and that documents in 
decision was now appealed against. an action for 

Glyny for the plaintiffs, argued that as interro- P^^^**^^- 
gatories were allowed in actions of libel to prove 
the libel, which was a punishable offence, dis- 
covery should be allowed in actions for penalties. 

jRosSy for the defendant, relied upon the recog- 
nised practice in equity, and upon a decision of 
Mr. Justice Lush, refusing discovery in an action 
for penalties.* 

HuDDLESTON, B. — It is quito clear from the case 
of Bickford v. Barcy (L. Eep. 1 Ex. 354), that I 
have the power to grant discovery in this action ; 
it is a question of discretion. Tfliat being so, I 
shall in this case, in exercise of my discretion, 
allow discovery. 

Master's decision reversed. Order for dis- 
covery, "f 

X. 

MosTYN V. The Western Coal and Iron 

Company. 

This was an application for discovery by the In an action 
defendants in an action for half a year's rent. A fir half a 
question arose whether the defendants were not ^^^ \i^hi 
now entitled to the order as a matter of course. grotmdsmttH 

HuDDLESTON, B. — There must be some slight be shown for 
grounds shown ; but I have always thought that discovery of 
the fuUest opportunities of discovery of every kind "'^^'f'f/ '''*'*' 
should be given ; and the Act has now abolished E^uddksion^B.J 
the necessity of an affidavit for discovery, and of 
an order for interrogatories. 

For the defendants it was then stated that dis- 
covery was desired of receipts of rent, &c., and the 
order was then given.f 

* Heported supra ^ Bole 5, II. 

t Weekly Notes^ December 26tli, 1876 (Wednesday, Dec. 
15th) ; Law Times, lb, ; Solicitors* Journal, Jb, 

t Weekly Notes, December 25th, 1875 (Thursday, Decem- 
ber 16th) ; Law Times, lb,; SoUeitors* Journal, lb. 
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in an action 
ofejeettnent 
discovery of 
the plaintiffs 
title deeds will 
not be ordered 
unless the 
defendant can 
show that the 
documents are 
relevant to his 
case (per 
Zindlei/y J.) 



XI. 

An application for discovery was made by the 
defendant in an action of ejectment. On behalf 
of the plaintiff it was objected that inspection had 
already been offered of the only two deeds that 
were relevant. The old rule was that the defend- 
ant in ejectment could not see the plaintiff's title 
deeds. The defendant was mortgagor, and the 
plaintiff mortgagee. 

LiNDLEY. J. — ^The defendant is not entitled to 
see docimients that are not relevant to his case ; 
unless he can show me what he wants, I shall 
not make the order. I do not understand what 
he can want to see except the mortgage deeds. 
No order, without prejudice to a future applica^ 
tion.* 



In an action 
begun before 
the \st Nov., 
l^lbybut 
continued after 
that date, the 
affidavit of 
documents 
must be in 
accordance 
with Form 9 
of Appendix 



In an action 
of ejectment 
inspection of 
private 
memoranda of 
statements 
made by the 
defendant as 



EULE 13. 

An application was made for an order for a 
further affidavit of documents. It was submitted 
that the affidavit being in the old form was insuffi- 
cient ; but on the other side it was contended that 
as the order was issued on the 12th June, [1875], 
the old form of affidavit was sufficient. The 
affidavit had not been filed till after 1st Nov. 
[1875]. 

QuAiN, J., ordered the affidavit to be amended, 
according to Form 9, Appendix B., within a week.-f 

EULE 18. 

Mattock v. Heath. 

This was an application under the Act for an 
order for inspection of documents, and a cross sum- 
mons had been taken out by the other side for the 
same purpose. The action was one of ejectment, 
and the matter was originally in the Court of 
Chancery. The defendant claimed to be heir-at- 

* Law Times, January 8th, 1876 (Tuesday, January 4th) ; 
Solicitors* Journal, lb. See Rule 12, IV., p. 109. 

I Weekly Notes, December llth, 1875 (Monday, Decexa- 
ber 6th) ; Solieitora* Journal, lb, ; Law Timet, lb. 
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law to an estate of whicli the last owner, Mr. i^^f*^^^^^^^^ 
Scarth, died intestate, as being his cousin. Malins, alleged to 
y.C, had dismissed the plaintiff's bill, and left exist between 
him to bring his action of ejectment at common ^^ '«<« owner 
law. The defendant was in possession. The docu- ^-^ ^^ ^^^' 
ments asked for were certain pedigrees, and died instate) 
letters between the defendant and intestate. and himself 

Finla/y for the plaintiff. — ^Letters that have wtts refused hj 
passed between the defendant and intestate ad- *^^^^^^ 
mitting, as defendant alleges, the relationship be- 
tween them, are relied upon by the defendant, 
and therefore we are entitled to see them. We 
say that if we see them we shall be able to prove 
that he was no relation at all. 

Lordf contra, — ^My friend's case is that the in- 
testate's name was Scarf, and not Scarth. The 
action was ripe for trial at the sittings after last 
Trinity Term, and the record waj3 withdrawn by 
plaintiff, who has seen everything we have. 

Finlay. — ^In defendant's bill of costs he admits 
having pedigrees. 

Lush, J. — Here it is alleged that you have seen 
both the letters and the pedigrees ; I will adjourn 
till to-morrow to enable you to get an aflB.davit.* 

Mattook V, Heath. 

On the adjourned summons coming on, Finlay, 
for the plaintiff, put in an affidavit, which stated 
that it appeared from the bill of costs that the 
defendant has in his possession notes taken by 
Mr. Eoe of statements made by the defendant re- 
lating to the descent of the family, and said : Those 
notes are the documents of which we desire dis- 
covery, and I submit that, at all events under the 
Act, we are entitled to an order. 

Lush, J. — Does the Act give wider powers of 
discovery than were in existence previously ? It 
certainly dispenses with an affidavit, but that only 
in the discretion of the Judge. You are not en- 
titled to discovery except of documents that you 

^ — r ■ 

* Weekly Notes, November 20th, 1876 (Thursday, 
NovenAer 12th) ; Law Times, Jb, ; Solicitors* Journal, lb. 
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would have a, prtmd/acie light to inspect. This is 
a mere memorandum made by or on behalf of the 
defendant. Can you claim to see private memo- 
randa written by the opposite party for his plea- 
sure or convenience ? The plaintiff and .the de- 
fendant do not clainx here from a common ancestor; 
but are at issue upon the question who was the 
father of the intestate. 

Finlay. — It may be a most material element in 
the plaintiff's case that the defendant has at dif- 
ferent times made different statements with reg^d 
to the nature of his relationship. 

LtrsH, J. — ^I can make no order. Both sum- 
monses are dismissed with costs.* 



In an action 
begun under 
theoldpractice, 
Lush J J.f 
refused to 
allow the 
plaintiff to 
proceed under 
the new 
practice when 
the object was 
solely to 
enable him to 
strike out the 
defence for 
default in 
answering 
plaintiffs 
interrogatories . 
but gave the 
defendant 
a week more 
in which to 
answer. 



KULB 20. 

Ia. 

TWYCEOSS V, GeANT and OTHEJIS. 

This was an application to continue the action 
according to the ordinary course of the High Couirt 
of Justice. 

Bremner, in supporting the application^ stated 
that this was an action brought against Baron 
Grant and two other defendants, named Clark 
and Pup'^hard/for issuing a fraudulent prospectus. 
The reason for the application was that several 
orders had been obtained, calling upon Grant to 
answer these interrogatories, but he had taken no 
notice of any of them. If this application were 
granted, the plaintiff would be able to avail him- 
self of the provision for striking out the defence on 
failure. to answer interrogatories, instead of pro- 
ceeding by the old and often ineffectual system of 
attachment. 

Webster j for %e. defendant Grant, stated that the 
reason that- the inte^rrogatories had not been yet 
anfiwered was tb^.t jMr. M<>3Kns> ^Bdroai GrAn^s 
solicitor, went to Ametiea in referenco'to the;£rie 



* Weekly Notes, November 20th (Friday,, Kovembefr 12th); 
Law TimeSy lb.; Solicitors* Journal, lb. 
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Eailwajy and bas not yet come back. We are 
willing to giye them .answers within a .week. 

Lush, J.— ^Then I shall .not give the direction 
asked for. If J had < done so, X should only have 
strwskjoftt the .defence .in th^ last, resort* 

TwYOBoss V, Grant and axotheb. 

As Baron Grant had not complied with the Same case, 

order, the application was now (a fortnight later) A fortnight 

renewed. On behalf.of the defendant the affidavit fnore having 

in answer was produced, but it had not yet been ^^^^ 

fil^ . having failed 

QuAi^, J.-T-I never heard of such Mghtful pro- to oMw&r^ 
crastination* The power given by the Act was QuainyJ, 
inserted eacpreseily.to meet the case of such pro- ^iff^^^^^^ 
crastinators as the defendant, I will make the s/ruekout 
order to strike out his defence unless he files his unlest th$ 
answer within twenty-four hours. Costs of this defendant 
application to be paid by defendant QTant.t ^'*7a^*24 

?MUr8, 

This was an appeal from a decision of one of Order XXX 
the Masters, refusing to dismiss an action for want ^^ 20, 
of prosecution. An order for discovery had been ^^'*'^# *^ 
made on 2nd November, 1875, directing the chamberato 
plaintifp to file his affidavit in four days ; subse- dismiss the 
quently, two days more were given him, but he action for 
had failed to comply with the order. The present ^^**^ ^^ . 
summons was then taken out. On the other side ^trikeotuthe 
it was said that they were now ready to comply defence for 
with the order. failure to 

Lush, J. — I have not yet granted an application ^^^^ 
of this kind ; nor shall I do so when the parties If ^1^^*^ 
really intend to answer. This is a highly penal penal enact- 
provision, and only to be exercised in the last ment andonhf 

to be esfn^%9cd. 



* Weekly Notes, NovOTiber 20th, 1876 (Wednesday, Nov. 
10th) ; Law Tinmy lb,; SolieUors^' Journal, lb. 

* Weekly Notes, December 4th, 187^ (Wedneeday, No- 
T«mbep 24tii) ; Law.TimeSf lb*; Solieitars^ Jotsmal^ lb. 



116 



BSPOBTS OF CASES 



in the iatt 
rewrt. 



Where differ- 
ences had 
arisen between 
the real and 
nominal de- 
fendants and 
it became 
necessary to 
have two 
solicitors for 
the defence 
instead of one, 
the Judge at 
chambers re- 
fused to strike 
out the defence 
for failure to 
answer the 
plaintiff's 
interrogatories , 
but gave the 
defendants a 
week more in 
which to 
answer. 

Where a 
feigned issue 
was directed 
to try whether 
there was a 
specific agree- 
ment between 
the parties 
that the 
plaintiff y a 
deceased 
^licitor*s 
representative^. 



resort. With regard to the costs of this summont, 
I shoiQd have been indined to make them the 
defendant's in any event ; but, as the Master has 
decided that they shoidd be costs in the cause, and 
it is the principle of the Act that costs shoidd not 
be the subject of an appeal, I shall make no 
order.* 

m. 

This was an action for breach of an agreement 
to allow the plaintiffs to use certain waste lands 
for the purpose of draining docks belonging to 
them. An order for discovery of docimients had 
been made on the 14th July, 1875, and not com- 
plied with ; the plaintiffs now asked to strike out 
the defence. On the other side it was stated that 
differences had arisen between the real and the 
nominal defendants, that the same solicitor had 
previously been acting for both parties, and that 
a change had consequently become necessary; 
and that it was owing to this that the delay had 
occurred. 

Lush, J. — ^Then I give you a week more. 

IV. 

SCAKTH V. WiLLIAMS.t 

■ 

^his was a feigned issue directed by the Master 
of the Bolls to try the question whether there was 
an agreement between the parties that the 
plaintiff, who was the administrator of his brother, 
a solicitor, should only charge the defendant costs 
out of pocket. The alleged date of the agree- 
ment was 10th Dec, 1866. On the 28th ult. an 
order had been made upon the plaintiff for dis- 
covery of documents ; this not having been com- 
plied with, on the 12th inst., a peremptory order 
was made by Master Manley Smith, calling upon 
the plaintiffs to answer by the following day. On 



* Weekly Notes, Novtmber 20th, 1875 (Friday, Nov. 
12th); Zaw Times, Jb.; Solicitors* Journal, lb. 

t Weekly Notes, November 20th, 1875 (Tuesday, Noyember 
16lh) ; Zaw Times, lb. ; Solieitors* Journal, lb. 
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the 13th inst., that order was postponed by jj^^^^^^ 
BiiAGKBTTBN, J., and the following day an affidavit ^defmdant 
of documents was filed by the plaintiff. The costs out of 
present summons to dismiss the action for want pocket, an 
of prosecution was then taJcen out by the de- ^f^^^^;^^! 
fendant on the ground that in this affidavit there action for want 
was no mention of any document in the suit of of prosecution 
Shoolbred v, WtUtams, which lasted from August in not dis- 
1866, down to 1872, and which was the most im- ^*% ^^'*'' 
portant suit in the business of Francis Scarth, ^^^f. gun 
deceased, although the plaintiff had made an in which the 
affidavit in Chancery that he had docimients in deceased was 
that suit. These facts were stated in an affidavit ^«W^^» ^^^ 
which was put in. On the other side it was stated ''v<«*^»- 
that they had set out in the affidavit every letter 
which iiey had ever had from the deceased, 
Scarth. 

Lush, J. — How do the documents in Shoolbred 
V. Williams relate to the matter now in question ? 
In truth the defendant does not know whether 
they do or not till he sees them. There is a 
specific agreement alleged here, and these letters 
cannot be material. — No order.* 



ORDEH XXXIV. 

EULE 2. 

This was an application for a special case to be In an action 
stated under Order XXXIV., Rule 2. The action of ^r^^^ 
was one of trover against the South Western ^4*7^^^^^" 
Railway Company. Goods in packing cases were for gt^g i^ ' 
sent to Wooley vid the South Western Railway ; packing cases 
when they arrived at Twickenham, where the con- detained by 
signee lived, he was unable to pay the charges, J^ ^^stion'at 
and the company kept the cases. It was stated iggJiwas 
in defendants' affidavit that the consignee on whether notice 
being told that the goods were at the station, said ^d or had not 
that he could not t^e them at present, but it was *!^ ^^V^ *^ 
of no consequence as they contained pieces of jfcforeihe^^ 

* Weekly Notes, November 27th, 1876 (Thursday, 
November 18th) ; Law Times, Jh,; Solicitors* Journal, lb. 
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property was 
detained. Seld 
that the que*-' 
turn wa* one 
of fact for a 
Jury, and the 
Judge at 
ehambere de- 
clined to direct 
any question 
of law to be 
raised by 
special case, 
under Order 
XXXIV., 
Mule 2, before 
trial. 



A District Be^-^^ 
istrar has no 
power to issue 
a judgment 
summons. 

To enable a 
District 
Registrar to 
refer any 
matter to a 
Judge, a sum" 
mons must 
previously 
hawebeen 
issued to the 
other side to 
appear before 
the District 
Registrar. 



marble. The plaintifE's case was that the goods 
were stopped in tramitu without notice to the con- 
signee. The defendants' case was that immedi- 
ately on the goods amviog at Twickenham notice 
was given to the consignee. 

Lush, J. — It must go to a jury. If there. was 
any doubtful point of law the case would be 
different. You. dispute, the time when the goods 
arrived and their value. Tl^e legal liability de- 
pends on facts that must be tried before a 



jury. 



OBDER XXXV. 



EULE 1. 

See Lyttoh v. The Ovesseal Coal CoMPAmr, 
reported under Order XVI., Eule 10, snpra. 

Btjle 4. 

I. 

On appearance to a judgment summons, issued 
by the District Registrar of Preston. 

QuAiN, J., declined to hear the parties, on the 
ground that the District Registrar had no power 
to issue a judgment summons.t 

n. 

A defendant having appeared in person before 
a District Registrar and given an illusory 
address, the plaintiff had applied to the District 
Registrar for leave to sign judgment; and the 
matter had been referred by the District Registrar 
to the Judge. 

QuAiN, J. — ^A District Registrar cannot refer to 
the Judge under Rule 6 of Order XXXV., xmless 
a summons has been taken out calling upon the 
other side to appear before the District Registrar.^ 

* Weekly MUs, Noyember 13tli, 1875 (Monday, Kbv. 
Stli) ; Solicitars\Joumnl,Jb.; ZoipTmeSfJ^. 

I Law Times, December 11th, 1876 (Tuesday, December 
7th) / Solicitors* Journal, lb. 

X Weekly mtes^ Deoembec iSth, 1376 (Filday, l>eoember 
10th); Laiw Tmes^ lb. ; Solieiiors* J^mal,B. 
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0*der XXXY-i, Kul^ 7, expressly allows an There is no 
Appeal from a District Registrar in r^pect of a appeal from a 
matter in M^MtAi he had jv^sdiction only by con- ^^j^ **• 
sent ; but there is no similar provision with Zhi^'l^has 
regard to appeals from a Master,* appaa:ently juriadietion 
from an oversight. Fer Qttain, J.+ only by 

eoMent, 



ORDER XXXVI. 
Rule 1. 

The application in this case was made by the de* 
fondants in the action for the breach of 4 contract to 
supply milky and the Miast^ had^refused to change 
the venue from Middlesex to Wiltshire. Kiis was 
aaappeal from that decision.^ The defendants' 
affidavit stated that they resided in Wiltshire, that 
the cause of action ' arose there, that a question 
would arise as to local custom with regard to the 
sale of milk^ and that the application was not made 
for the purpose of ddlay. 

QuADT, J. — It is quite immaterial where the de- 
fendants live. Speedy trial is the rule in these 
dayS) and I cannot allow the defendants to 
postpone the trial of this case from January to 
March. II 

Rule 6. 

I. 

MnjssiOH r. Lloyd's, 

This Ivas a summons taken out by the defend- jf^ an action 

ants calling upon the plaintiff to show cause why for libel, to 

all farther proceedings in the action should not be ^^*c^ the 
^ :_ deftfidants 

* See Order LlV., iRtde 4. 

t^Weekly Kdles, December 11th, 1875 (Tuesday, Dec. 
Tth) ; Zaw Timu, lb, ; StfUiiitora^ Journal, lb. 

fB^^Order LIV., Kal^4. 
Law Times, December lltb, 1875 '(Tuesday, De- 
cember Tth) / Solicitors^ Journaly lb. 



TFhe^e Ui an 
action for not 
sitpplying milk 
the defendants 
swore that 
they resided 
inWiltshire, 
thatthe'eause 
of action arose 
there and that 
evidence of 
local custom 
wottld be rC" 
quiredy the 
Judge refused 
to change the 
Venus from 
Middlesex to 
WiltshirCy on 
the ground 
that it would 
cause delay. 
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JttS/ift^* ^anda ^"^^'^^ ^ *^® ^®^ procedure, and why all further 
j'usHjlcationf a proceedings under the order for the commission 
summotu should not be stayed until after the trial of the 

eallinff upon issues arising upon the pleas of not guilty, and 
the plaintiff to justification, the defendants submitting to any 

show cause •* j at. /^ ^ • i.x i_ x • j. £ 

ivhy all order the Court might make as to assignment of 

further pro' damages. 

eeedinge under Maihtw appeared to support the summons. 
%Tkf^ ^' ^^ showed cause. 

denee abroad ^® action was one for libel relating to policies 

.should not be of insurance, and the facts were as follows : — 
stayed till Vouchers were laid before the underwriters at 
^^f^the^ ^^*^^ Lloyd's by a man named Qxierra, in which the 
arisina*'^on ^^^"^ of £140 had been substituted for that of £28. 
the above pleaSf Guerra was prosecuted and convicted. At the trial 
was dismissed, of Giierra the prosecuting counsel stated that the 
^^b^'iT^T* P^^*^^ Milissich and another pbrson named 
any Irdtr the GHiitaberti had conspired with the prisoner to com- 
(hurt might mit the fraud. A report of the tnal was printed 
make as to and circulated in the form of a pamphlet by 
damages. Lloyd's, and that report contained the charge above 

alluded to, which was the alleged libel. The de- 
fendants pleaded not guilty, and justification. An 
order had been obtained by the plaintiff for a com- 
mission to issue for the examination of certain per- 
sons at Venice. 

Mathew. — ^The interrogatories are simply directed 
to character. The ground of my application is 
that the question of damages stands apart from 
the question of fact, and that the new nde, there- 
fore, applies. Let us ascertain whether there is a 
libel at all before we go into the question of 
damages. The interrogatories seem to be directed 
simply to the question whether certain persons had 
not known and dealt with the plaintiff, and 
whether they had not ceased to deal with him in 
consequence of the pamphlet containing the libel. 
WLeod. — ^It would be very hard on Milissich if 
the evidence was qonfined to what could be pro- 
cured in this country, as there might then be a 
strong case against him. The interrogatories are 
not confined to the question of damages, their 
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object being also to prove the fact of publication in 
Venice. 

Ltjsk, J. — I must see that the plaintiff is not 
prejudiced by having this isolated fact tried. Sub- 
ject to that and to my seeing the interrogatories, I 
should be inclined to grant the order. Send me 
the interrogatories and I will decide on Monday. 

On Monday, Lush, J. said : I cannot make the 
order. I do not think that I could in this case 
separate the question of damages &om the question 
of fact without injury to the plaintiff.* 

n. 

Liverpool, Beazil aio) Eiver Plate Steam Navi- 
gation Company v. London and St. Kathebine 
Steam Navigation Company. 

This was an appeal from an order of the Master 
that the question of liability arising in this action In an action 
should be tried separately from the question of fi^ injuries . 
damages.f It was an action for injuries done to ^^^f^ffjyf 
a vessel of the plaintiff company while in the dock ^plaintiffs 
of the defendant company. For the appellant, it while in the 
was urged that if the question of liability was ^<^^ 9f ^^ 
tried by a jury and found against the dock com- ^{l^fj^lla 
pany, and then the damages had to be assessed ^^^ ^^ g^^g. 
in a separate inquiry, it would materially increase tion of Ha- 
the expense ; that the ca^was a simple one ; and ^H^ttf should 
that the amount of the damages ought to be fixed *^ ^ried 
by a jury. On the other side it was said that it f^f^^ 
was useless to go to Court with two sets of question of 
witnesses, one to prove the defendants' liability, damages, as 
and the other to prove the damage to the vessel, ^^^ ^^^^^ 
when^ the Judge would be certain to refer the ^^^^7/ 
question of damages; that the alleged damage be referred 
consisted of a variety of items ; that the object of at the trial. 
the rule was that a question of extent of damage 
of a complicated character should be tried apart ; 



* Solicitors' Journal, November 13th, 1875 (Saturday, 
November 6th and Monday, November 8tii.) Solicitors' 
Journal, lb, ; Weekly Notes, November 20th, 1876. 

t See Order LIY., Rule 4. 
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and that, iindet sect 57' of the A^^f 1893, the 
Judge would have power to order a refetwice, 
withoutthe consent of the opposite piarfy, if he 
considered a»tff prokmged eidsaminatilonr oi^oecoitnts 
reqfoisite. 

Lttsh, J.— ^I'ofuinot h^p thinking that a • refer- 
ence would be ordered by" the Ji^ge^as to the 
question of accounts. I do 'not think it was 
intended by tiie Act that ^t^estion as to damages 
of this'^rt' sfafottld be tried in Court. 

Order of Master affirmed* 

EULE 10. 

Notice of trial Notice of trial is now never t6 be gi^en where 
must not be it is not intended to be acted/upenybut is for the 
givenmerelyto purpose of keeping the oause on the- list. Per 

keep the eauee t t x ^ ^ 

in the list, Ltjsh, J.t 



No. XXXV. 

Etjle 13. 

Inafia&tion This • was an apjdication by the plaintiff in an 
which raised a action for postponement of trial. The question in 
question us to the action related to the condition of a cargo of 

Ifr^^^f ^®' ^^® ^^^ ^^^^ ^^^ ^^ in February, [1876,] 

rvethefwuL ^^* ^* *^** *^°^^ thedefendants obtained, a postpone- 

of trial ivas ment in order to enable a commission to go gd. 

postponed to their behalf to Galatz, which 'CC^DOLmission had just 

eru^le a sailor returned. The reason for the pjfesent amplication 

*^^^^ * was that the boatswain of the^ ship in -which the 
neeeoMi^ -i • j -i •. 

witness for the cargo was shipped, who was a necessary witness 

plaintiff to be for the plaintiff, and who in February was at 

present, the Sunderland, and ready to come up to London, had 

d^XSft^ gone to sea again two days ago Under. the late 

postponed at procedure no appucation would have been neces- 

the instance sary, as the ^aintiff might-have withdrawn the 

efthe defend- record, but now an application to postpone must 

ant, and the ^^ ^^^ j^ ^0^ g^^^^ that the boatswain 
icUftess, 

* Trtf<?% JVb^M, November 20th, 1876 (Monday, Nov. 
IStli); Law Times, lb, ; Solicitdrs* Journal, lb. 

t Law Times, November 27tli, 1876 (XuMCUiy, Nov. 
23Td) ; Solicitors* Jourwfl, Ibm 
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would not be back till Marcb, as lie bad gone to thereby been 

Mexico. prevented from 

Lush, J.— It is the defendant's delay, not tbe ^^ Present. 
plaintiff's ; 1 will postpone till March. ♦ 

OEDER XLn. 

EULE 4. 

Ia. 

Ivory v. Cruickshank the Younqeb. 

An application was made in this case under the In an action 
following circumstances. The action was brought /<"* rent and 
for rent/ and for the return of specific goods ; the Qf^Jzdne^"^ 
defendant had failed to appear. Judgment had goods Judginent 
been signed for the amount of the rent ; but the having being 
judgment officer had refused to sign judgment for signed for the 
the deHvery of the goods without an order of the ""J^^^^ ^J^^^ 
Judge. It was stated that the goods detained ^ appearance, 
were heirlooms and family relics, and that, there- the plaintiff 
fore, a writ of inquiry should not issue to assess was directed to 
their value, under Order XIH., Eule 6. What '"^^Jf^J"^* 
was desired was to obtain a judgment for the ^^^Jl^of the 
return of the goods, which would be equivalent to gpecifk goods, 
a decree of the Court of Chancery under the old with the option 
practice, and then judgment could be enforced in ^f enforcing 

either of the three modes pointed out by Order *f ^J!f«*lr 
VTTT T> 1 A delivery, of 

2Lljil., JXUle 4. ^ attachment or 

QuATN, J. — The only judgment by default in an of sequestra' 

action for detention of goods mentioned in these <*<>'»• 

Eules is under Order XIII., Eule 6. I will take 

time to consider the point, f 

Ib. 

Next day, 

QuAiN, J., said : — ^I think you were right in your 
argument that you are entitled to proceed in this 
ease under Order XLII., Eule 4. In order to do 

-*- 

* November 20tli, 1876 (Saturday, November 13th) ; So* 
licitors* Journal^ Ib, 

t JTeeklg Notes, Dec. 18th, 1876 (Thursday, Dec. 9th) ; 
Law Times, Ib, ; Solicitors^ Journal, lb, 
9 
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SO you must have a judgment signed in your 
favour for the return of the goods. I doubt 
whether the judgment officers are right in not 
allowing you to sign judgment for the delivery of 
these goods without an order. The last words of 
Order XIII., Eule 6, apply to proceedings under 
the old writ of delivery when the value of the 
goods would have to be assessed. You may there- 
fore sign judgment for the return of the specific 
goods, and then proceed under Order XLII., Bule 
4, as you may be advised.* 



Debts due to 
a cestui que 
trust by his 
trustees can 
now be at- 
tached under 
Order XLV.y 
Rule 2, tahen 
in connection 
with Order 
III, Eule 6, 
subject, if the 
garnishee dis- 
putes his 
liability y to 
the statement 
of a special 
case under 
Order XLV., 
Rule 5. 




OEDEE XLY. 
Etjles 2 and 5. 

Wilson t?. Dundas and Stevenson^ (Garnishees). 

This was an application by Wilson, the judg- 
ment creditor, to attach half a year's salary, due 
to Mackenzie, the judgment debtor, from^ his 
trustees, Dundas and Stevenson. 

Edwyn Jones, for the garnishees, contended that 
this was a trust debt, and therefore not attachable ; 
and, further, that the debt was not due. 

Shaw for the judgment creditor. 

QuAiN, J. — Order III., Eule 6, expressly says 
that there may be a special indorsement of a trust 
debt. If Mackenzie brings an action against his 
trustee he can recover his half-year's salary. 
It is submitted for the garnishees that^here can- 
not be an attachment of an equitable debt; but 
there is no distinction now between a legal and an 
equitable debt. I should be contravening the 
very object of the Supreme Court of Judicature 
Acts if I were to hold otherwise. If we could not 
now attach an equitable debt, sitting here, we 
might as well be under the ancien rigime. The 
debt need not be due, as the words of Order 
XLV, Eule 2, are ''debts owing or accruing." 

♦ Weeklj Notes, December 18th, 1876 (Friday, Decem- 
ber lOth) ; Law Times^ lb,; Solicitors' Jowtnal, lb. 
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As, however, tlie gamisliee disputes his liability, 
I will order a special case to be stated for deter- 
mining the question under Order XLV., Rule 5.* 



ORDEE L. 

Ettle 4. 

I. 

This was an application by a trustee under a In an action 
bankruptcy that he should not be required to give whieh had 
security for costs in an action carried on by him in fQ^*^iJ^^ 
the bankrupt's name, and was based upon Rules jy^^ refused 
1 , 2, 3 and 4 of the Lth Order. The matter to order the 
had been before a Master, who had refused the insertion of 
application. It was now urged that, under Order ^^ ^^^j{ 
L., Rule 4, the trustee's name could be inserted lanTsruptcy 
instead of the bankrupt's as plaintiff in the instead of that 
action. o/ the hank- 

Lush, J.— Rule 4, Order L., gives me power to ^J^f^f^^^^^' 
insert the trustee's name ; but the cause is set ^j^^^ ^^ 
down for trial, and I think it would be very incon- trustees in 
venient to alter the record. If the proceedings bankruptcy 
had not reached their present stage, it would have ^^^^^^ 9^^^ 
been desirable to have done so ; as it is, it seems *^^^J* ^ 
to me not desirable. It is better that the old 
practice of the trustee's giving security for costs 
should be followed in this case. Supposing the 
plaintiff's name to remain, it rests upon a principle 
of law, independent of statutes, that where an 
action is brought by one person for the benefit of 
another, and the person so suing is a bankrupt, 
the person for whose benefit the action is brought 
must give security for costs. As the cause is at 
issue, fature proceedings will be carried on under 
the Supreme Court of Judicature Acts ; but what 
I am asked to do is to change all that was done 
under the old system. It can make no material 
difference to the trustee whether his name appears 

• Weekly Notes y December 4th, 1875 (Monday; November 
29tb) ; Law Times, lb, ; Solicitors' Journal^ Ib^ 
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as plaintiff on tlie record, and lie thus becomes 
liable for costs, or whether he gives security for 
costs.* 



In an action 
by the in^ 
dorsee of a 
h%Uofexehang$ 
against the 
drawer J who 
had become 
bankrupt and 
auffered 
judgment by 
default the 
Judge ordered 
the judgment 
to be eet aside^ 
the trustee in 
bankruptcy to 
be at liberty 
to defend in 
th^ name of 
the bankrupt. 



A Judge at 
chambers 
has no 
power to 
order the 
transfer of 
an action 
from the 
Common Law 
Divisions to 
the Chancery 
Division. 



n. 

Gt)BDASD V. FOOLE AND ANOTHEB^ 

This was an action brought on a bill of exchange 
for £110, drawn by the defendant Poole and en- 
dorsed to the plaintiff. Poole had become bank- 
rupt, and suffered judgment by default ; Lowring 
had been appointed trustee. This was an applica- 
tion to proceed imder the new Acts, and to let in 
Lowring, the trustee, to defend the action, £180 
being paid into Court. 

JBremner, for Poole's trustee, said that the judg- 
ment had been snapped against them. 

Knight for plaintiff. ^ 

QuAiN, J. — It is only a question of terms. I 
will order that the judgment be set aside on pay- 
ment of costs, and that the trustee be at liberty 
to defend in the name of the debtor ; money to 
remain in Court, t 

Obdeb LI. 
Ettle 1. 

In sn action upon an agreement to take a house 
which was said to be an offshoot of an adminis- 
tration suit now pending, an application was made 
for the case to be sent over to tiie Chancery Divi- 
sion, to be tried conjointly with the administration 
suit. 

Ltjsh, J., said that he had no power to make the 
order, as the Lord Chancellor alone could give 
permission for the transfer. J 



♦ Weekly Notes, Nov. 20th, 1876 (Friday, Nov. 12th) ; Law 
Times, lb. ; Solicitors* Journal, lb. 

t JFeeklif Notes, Dec. 4th, 1876 (Thursday, Nov. 26th); 
Ltno Times, lb. ; Solicitors* Journal, lb. 

t SoHcitors* Journal, November 13th, 1876 (Friday, Nov. 
6th} ; Law Times, lb. 
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BULE 4* 

This was an appeal from the refusal of a Master Applieation 
to allow one statement of claim to be delivered by ^ consolu 
a plaintiff who had issued two writs against the J^Jf^l^ 
same defendant. One writ was for malicious the same 
prosecution; the other for, amount of salary due plaintiff 
as manager, including three months' salary in lieu «^«*«*^ ^^ 

01 notice. fcndant one 

Per QuAiN, J. — ^No order ; appeal dismissed with for malicious 

costs. * prosecution, 

and the 
other for 
salary as a 
managert 
refused* 

OEDER LH. 
Rule 2. 

This was an action for the unpaid balance on ^oordw 

the sale of a horse, and for breach of warranty of ^^^^ ^ jj ' 

a horse delivered in part payment. The plaintiff is necessary 

sold a horse to the defendant, and took another for the sale of 

horse in part payment. It was alleged by plaintiff * ^^f** 

that this second horse was warranted sound, and ^thsluiri^iiF 

had turned out not to be so. The present appli- in part p^- 

cation was for leave to be given the plaintiff to ment by the 

sell the second horse. defendant for 

QtJAiN, J.— There is no pretence for saying that ''^f^^'J^^i^^ 

this is under Order LH., Rule 2. According to f^^ a breach of 

your own statement, you received the horse in warranty of 

part payment for the one sold. You can sell it, tJ^ former 

if you choose to do so, without any order.f horse. 

Rules 3 and 4. 

See Gases II., m., IV., V., VI., and IX., cited 
under sub- section (8) of section 25 of the Supreme 
Court of Judicature Act, 1873. 



♦ Law Times, December 4th, 1876 (Friday, No- 
'VBm'ber 26th) ; Solicitoirs* Journal, lb. 

+ Zaw Times, Dec. 4th, 1876 (Wedjiesday, Nov. 24th) ; 
Solicitors* Journal, lb. 
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Appeal to a 
Judge at 
chambers from 
a Master* 8 
decision. 
Decision of 
Master 
reversed. 



As an appeal 
from a Master 
to a Judge is a 
rehearing, 
fresh facts 
may be gone 
into. 



ORDER LIV. 

BlTLE 2. 

See cases cited under Order XXXV., Eule 4. 

Bulb 4. 
I. 

HaITCOCK Ain) OTHERS V. De NlCEVTLLE. 

This was an appeal from a Master's decision 
allowing a replication. Tlie action was for goods 
sold ; pleas, never indebted, and coverture. The 
replication stated that the defendant in her own 
proper person had promised to pay, and thereby 
charged her separate estate ; and further that 
she was living apart from her husband, and there- 
fore her separate estate was liable. 

Kelly, for the defendant, urged that the action 
was brought on a comtnon law claim, that the 
plaintiffs had. chosen to stand upon their rights 
at common law, and not in equity, that the de- 
claration was delivered on the 25th October (1875) 
that Ijierefore they were under the old system. 

Wtlltams, on the other side, cited cases to prove 
that it was a good equitable ground of reply. 

Lush, J. — It is unnecessary to decide whether 
the plaintiff could avail himself of his equitable 
rights in this action, and at this stage of it, as the 
replication does not state that the defendant had 
any separate estate, and is, therefore, bad from any 
point of view. It would embarrass the defendant, 
and I cannot allow it. Decision of Master re- 
versed.* 

II. 

Under the Supreme Court of Judicature Acts, 
an appeal is in all cases a re-hearing, and fresh 
facts may be gone into. Per Lush, J,f 

♦ Weekly Notes, November 20th, 1876 (Wednesday, Nov. 
17th) ; Law Times, lb.; Solicitors' Journal, lb. See further 
under s. 24 (1) of the Supreme Court of Judicature Act, 
187S 

t Law Times^ Nov. 27th, 1875 (Friday, Nov. 19th) ; 
Solicitors* Journal, lb. 
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III. 

Every appeal is now a re-hearing, and, there- As an appeal 
fore, fresh aflSidavits may be used in all appeals from a Mastet 
from a Master to the Judffe in chambers. Per ^^ ^ Judge is 
Ohatn J* are-heartnff, 

VJUAIN, d . y.^^^^ affidavits 

may be itsed. 



ORDEE LVni. 

Rule 10. 
Hall v. Smith. 

This was an action for damages by a builder j^^^ trial re- 
against a clergyman for not allowing him to finish fused. Time 
a building, in which a verdict was given for the fi^ appealing 
plaintiff for £120. A rule for a new trial on the S"^^Xy/^ra 
ground of misdirection had been moved for and fortnight, the 
refused. Application was now made to the plaintiff pay- 
learned Judge, under Order LVIII., Eule 10, to ing money into 
enlarge the four days within which such refusal ^^^^*' 
should be appealed against. The ground of the 
application was that the Court of Appeal was 
not yet prepared to hear appeals of this nature ; 
and it was said that that Court proposed to make a 
rule establishing one day a week for these motions. 

Lush, J. — The plaintiff says he is willing to 
pay the money into Court ; I will, therefore, stay 
the defendant's hemd for a fortnight, to enable the 
plaintiff to appeal if he pays into Court this week 
£240.t 

Eule 16. 

It is to be understood that an appeal is now no When an 
stay of proceedings or execution ; and therefore ^plication 
when an application is made to stay for the pur- ** ^'^^^ ^^ , 
pose of an appeal, the applicant wiU be put under i^g^^diny 
terms. Per QuAIN, J.J appeal the 
applicant will 

♦ Weekly Notes, December 18th, 1876 (Friday, December ^^^^ 
10th) ; Law Times, lb. ; Solicitors' Journal, lb, 

f BoUeitori Journal, November 13th, 1876 (Wednesday, 
November 10th) ; Law Times, lb, 

X Law Times, December 4th, 1876 (Friday, Nov. 26th) ; 
Solicitors* Journal, lb. 
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After the 
Master's 
allocatur no 
objection can 
he taken to 
the taxation of 
costs. Appli- 
cation should 
be made to the 
Master to 
renew the 
taxation before 
appealing to 
the Judge at 
chambers. 



ADDITIONAL RULES OF COURT 

0/ V2th August, 1876. 
§ 30, 31, 32. 

On an appeal coming before the judge from a 
taxation of costs by the Master, a preliminary- 
objection was taken that the Master's allocatur 
had been given, and was final and conclusive as to 
all matters that had not been objected to before 
the Master in the manner prescribed by the above 
Rules. In reply it was submitted that the whole 
of the proceedings in the cause had been previous 
to the new Acts coming into operation. 

Lush, J. — There are provisions in the new 
Acts that must apply to pending business, and 
this is one of them. With all the disposition to 
help you, I am afraid I have no power to do so. 

Appeal dismissed.* 



The new scale 
of Court Fees 
applies in all 
eases where 
the costs have 
not been taxed 
before Nov, 1st f 
1876. 



ORDER A8 TO COURT FEES 

0/ October 2Sth, 1875. 

The Taxing Master's per centage on costs will 
be according to the scale in the Schedule to the 
above Order, in all cases where the costs have not 
been taxed before Nov. 1, 1876. Per Quain, J. 
(after consultation with the Masters) .t 



♦ JFeeklp Notes, November 27th, 1,876 (Thursday, Nov. 
18th) ; Law Times, lb. ; Solicitors* Journal, lb. 

t Veeklp Notes, Deoemher 4th, 1876 (Thursday, Nov. 
20th) ; Law Times, lb. 
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Account. See " Third Party/ 

Addition of names of alleged assignees of patent as co-plaintiflb, 
ordered, in an action to recover letters patent ; the original 
plaintifif still to give security for costs, as the assignment 
might prove to be invalid . . . . . , . . 66 

Addition, the, in an action for the price of iron, of the pur- 
chaser's name to the title of the action, is unnecessary where the 
defendant sets up a counter-claim for deductions which he 
has had to allow to a purchaser owing to inferiority of quality 
of the iron .. •• •• •• •• •• 85 

Addresses. See ** Names." 

Administration order, Lindley, J., made an, at the instance of 
defendant (next of kin) in an action on a bill of exchange by 
executors . . . . . . . . • • . . 52 

Administration suit. See ** Stay of proceedings." 

Affidavit. See " Printing." 

Affidavit, a general, that the cause of action arose within the 
jurisdiction of the Court, is insufficient to found an order for 
service out of the jurisdiction . • . . . . . . 4S 

Affidavit, an, is necessary where it is sought to administer incer- 
rogatories, after the pleadings have been closed . . . • 100 

Affidavit, iin, that defendant to a specially-indorsed writ has a 

good defence, is insufficient . . . . • • . . 48 

Affidavit, in an action for libel, if deferdant has not got the 
original letters, containing the alleged libel, he must state in 
his, what he has done with them . . . . . . 109 

Affidavit, injunction to restrain paying away money granted 

without .. .. .. .. •• •• 12 

Affidavit of documents by plaintiff, a foreigner, an application 
for an, by defendant, refused ; but, in the event of nlaintiff 
not gi^^g notice of trial, the application to be renewed . • 110 

Affidavit of documents, the, in an action begun before the 1st 
November. 1875, but continued after that date, must be in 
accordanc** with Appendix B, Form 9 .. •• •• 112 

Affidavit of documents, the order for an, will be granted without 

any statement of their nature .. .. .• ., 110 

Affidavit, plaintiffs', being alleged to be untrue, the Judge refused 
to order judgment to be signed on a specially-indoried writ • • 47 
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Affidavit, the, on which an application is made to serve a writ of 
summons out of tlie juiisdiction, ought to shew that the con- 
tract was made or broken within the jurisdiction . . • • 41 
Affidavit, where a new, was read before the Judge, he con- 
sidered the case a new one, not an appeal from the Master . . 52 
Allocatur, the Master's . . . . . . . . .i 130 

Amend, on application for leave to, by delivering equitable 
replication, leave given to turn declaration into Statement of 
Claim .. .. .. •• ..' •• o 

Amendment of Statement of Oaim in an action for false repre- 
sentation with regard to debentures stated to have been made 
in a letter and prospectus, so as to shew which of the fatee 
representations was contained in each, refused, this being 
matter of evidence . . .... . . . . 93 

Amendment of Statement of Claim ordered in an action by exe- 
cutors for rent due partly for freehold and partly for lease- 
hold premises — by stating the title, if any, of the plaintiffs to 
the freeholds and the dates of the rent claimed . . . • 95 

Amendment of Statement of Claim ordered in an action for un- 
lawful, distress, the decision of the Master striking out the 
Statement of Claim for prolixity being reversed, plaintiff to 
pay the costs of the application . . . . . . . . \)5 

Answer further, defendant was ordered to, where, in an action 
for slai der he objected to answer an interrogatory on the 
ground that he was " advised and believed that the plaintiff 
was no entitled to the discoveiy." . . , . . . 107 

Answerir j interrogdtories. See "Dismissing action for want 
of Prosocution," and " Striking out Defence for failure to 
Answer .. .. .. .. .. .. •• •• 

Appeal. Sei " Rehearing." 

Appeal, an, to a Judge at Chambers from a Master, is a rehearing, 

and fresh facts may be gone into, and fresh affidavits used . . 128, 129 
Appeal from a Master. See " Affidavit." 
Appeal from County Court, rule nisi granted. Cause to bo 

diewn before the Divisional Court . . . . . . . . 24 

Appeals from County Courts ; time enlarged for appealing . . 24 

Appearance^ See *' District Registry.'* 

Appearance, judgment in default of, can only be signed, in an 
action of ejectment, after a Judge's order has been obtained, 
although the writ of summons may have been duly served 

under O. IX., R. 8 40 

Appendix B., Form 9. .. 112 

Arbitrator, action referred to under the Common Law Procedure 
Act, 1854, in preference to a special referee under the new 

Acts . . • 2G 

Assault and slander, action for. See ** Counterclaim " and 

"Pleas" 
Attachment of trust debts .. ., ,. .. ., .» 124 

Bankruptcy. See " Set-off'* and "Trustee in Bankruptcy." 
Bankruptcy of plaintiff, Judge refused to order the insertion of 
the name of the trustee in bankruptcy instead of that of the 
plaintiff, the actirn having been sot down for trial, but ordered 
that the trustee in bankruptcy should give security for costs. . 125 
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Bill of Exchange, in an action by the indorsee of a, against the ' 

drawer, who had become bankrupt, and suffered judgment by 
default, the Judge ordered the judgment to be set aside and 
the trustee in bankruptcy to be at liberty to defend in the 
name of the bankrupt . . . . . . . , , . 126 

Bill of Exchange See " Third Party," 

Bills of Exchange Act, a defendant, by appearing in an action 
under the, in a District Registry, waived the objection that 
the proceedings in such an action cannot be taken there . . 33 

Bills of Exchange Act, the writ of sunmions under the, must bo 
personally served on partners 

Breach of promise of marriage. See " Means,'* 

Company, defendant, delivery of interrogatories to . . . . 101 

•Consolidation of two actions by same plaintiff against same 
defendant, one for malicious prosecution, and the other for 
salary as manager, refused . . . . . , . . 127 

Contribution and set-off, application to proceed under the new 

Acts to claim, allowed . . . . . . . . . . i 

Costs. See " Amendment," " Bankruptcy,'* and " Counter-claim." 

Costs, taxation of. See " Court Fees." 

Counter-claim. See ** Addition " and " Cross-action." 

Counter-claim, a, for fraudulent representation in respect of the 
shares, for the price of which a stockbroker was being sued, 
struck out, defendant to plead under the old system . . 7r> 

Counter-claim, a, in an action for the price of coals commenced 
before the 1st November, 1875, defendant was allowed to set 
up, for non-delivery of the balance of the coals . . , . 80 

Counter-claim, a, in an action for non-acceptance of a ship, com- 
menced before the 1st November, 1875, defendant was 
allowed to set up, in respect of another ship deposited with 
plaintiff, on giving security for the costs of a Chancery suit, 
brought by defendant with regard to the latter ship . . 7<> 

•Counter-claim, a, in an action for the price of timber, com- 
menced before 1st November, 1875, defendant was allowed to 
set up, for insufficient delivery in respect of other cargoes 
already paid for .. .. .. ., .. 77 

CJounter-olaim, a, in an action on a charter party commenced 
before the 1st November, 1875, defendant was allowed to sel? 
up, for damages for short delivery and injury to the cargo, 
plaintiff to have a week to consider whether he would dis- 
continue, defendant paying all the costs . . . . . . 7(> 

Coimtcr-claim, an application to set up, for fraudulent misrepre- 
sentation as to value, granted in an action for the price of sh ares 7 3 
Counter-claim in an action for assault and slander, for breach of 
a parol agreement to repair, struck out, although the parties 
were talking about the state of the house at the time that the 
action arose . . . . . . • • . . . . 86 

Oounter- claim for breach of warranty, an application to set up, 

after issue joined, is too late . . . . . . . . 79 

Counter-claim for breaches of contract in not supplying a suffi- 
cient quantity of milk, defendant admitted to defend, confining 
his defence to a, in an action for milk sold and delivered, 
where the writ was specially indorsed . . . , . . 45 
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Counter-claim, a, for breaches of covenants in the building con- 
tract, defendant was allowed to set up in an action by a 
builder .. .. .. .. .. .. 7^ 

Counter-claim for extras due to defendant beyond the contract 
price, leave to set up a, granted in an action by a foreign cor- 
poration for negligently constructing a ship . . . . 7i 

Counter-claim founded on the possible future dishonouring of a 
bill given by plaintiff^ an action will not be stayed to enable 
defendant to set-up . . . . » • . . . . 9 

Counter-claim, in au action for goods sold and delivered, alleging 
inferior quality, where defendant sets up, he must give par- 
ticulars of the damages under the counter-claimi . . . . 75 

Counter-claim, in an action for rent under a written agreement, 
the Judge refused to strike out a, for damages in respect of the 
non-performance of conditions in the agreement and for specific 
performance of an agreement to grant a lease . . . . 82 

Counter-claim in respect of an overdue promissory note of the 
deceased refused, in an action by the executor for money 

ClUO «• •• •• •• •• •• •• Ow 

Counter-claim in respect of inferiority of iron allowed in an action 
for the price of the iron . . . . . . . . . . 73 

Counter claim, the Crown allowed to set-up, in a petition of right 
commenced before the 1st November, 1875 . . . . 71 

Coimter-daim, tiUe of, to be the same as that of the action • • 15- 

Counter-claim, where in an action on solicitors* bills amounting 
to £80, commenced in October, 1875, defendant sought to set 
up, for negligence in a case involving £12, tried in 1871, the 
application was refused . • • . . . . . . . 72 

County Court. See " Divisional Court." 

Court Fees, the new scale of, applies in all cases where the costs 
have not been taxed before 1st November, 1875 . . . . ' 130 

Cross-action. See " Counter* claim." 

Cross-action where there is a difficulty in serving a writ in a, a 
counter-claim will be the more readily sanctioned . . . . 7i 

Debts due to a cestui que trust by his trustee can now be 

attached, subject, if the garnishee disputes his liability, to a 

special case . . . • . . . . . . . . 124 

Declaration amended in lieu of delivering Statement of 

Claim •• •• •• •• •• r» 3- 

Declaration, drawn before Ist November, 1875, application for 

leave to deliver refused . . . . . , . . . . 1 

Declarations delivered on Ist November, 1875; diflsimilar 

practice •• •• •• •• •• •• 2 

Default of pleading, signing judgment for . . . . . . 68^ 

Defence, good, on the merits, defendant to specially indorsed 

writ must show , . . . . . . . • • 48 

Detinue for bonds, action of, by executor, stayed, on account of 

administration suit by defendant in Chancery Division . • 8^ 

Discovery, See ** Documents ; " " Ejectment, Action of," and 

** Interrogatories " 
Discovery of receipts of rent, &c., in an action for half a year's 

rent, some slight grounds must be shown for . . . • 111 

Discovery of the name of the printer and publisher of a news- 
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paper can now be obtained by administering interrogatories in 
any cause before any Division of the High Court of Justice, 
even though the cause may have been entered before the new 
Acts came into operation . . • . . . . . 9<( 

Discovery only, aemble, it is unnecessary to bring an action for, 
against a person from whom the discovery may be obtained by 
making him a party to an action pending . . . . . . 84 

Discovery will be allowed, in special cases, before the Statement 
of Defence is delivered . . . . • • . . • • 100 

Dismissing action for want of prosecution in not discovering 
documents in another suit in which a deceased solicitor was 
engaged, application with a view to, where a feigned issue was 
directed to try whether there was a specific agreement between 
the parties that the plaintiff, the deceased solicitor's representa- 
tive, should only charge defendant costs out of pocket, 
refused .. .. .. .• •• •• \1€ 

Dismissing action for want of prosecution, power of, for failure 
to answer interrogatories, is a highly penal enactment, and 
only to be exercised in the last resort . . . . . . 116 

District Registrar, a, can only refer a matter when a summons has 
been issued to the other side to appear before him .. .. IIS 

District Registrar, a, has no power to issue a judgment 

summons . . . . . . . . . . /• 118 

District Registry, See ** Bills of Exchange Act." 

District Registry, action commenced in, where defendant enters 
an appearance in London to an, notice of it to the London 
agents of plaintiff's solicitor is sufficient . . . . . . 42 

District Registry, though action commenced in, names of 

defendant's firm ordered to be furnished . . . • . • 69 

Divisional Court for appeals from County Court not having been 
formed, leave was g^ven to appeal, first, within eight dAys to 
such Court, when formed, and, subsequently, withm two days 
further . . . . . . . . . . • • 20 

Documents, an interrogatory as to, cannot now be put without 
leave •• •• •• •«,•• •• •• aifo 

Documents, an order for the discovery of, can only be obtained 
by affidavit . . . . • • . . . . . . 108 

Documents, an order for the discovery of, now includes documents 

formerly in the party's power, but which have ceased to be so 18S 

Documents, discovery of, an order for, in an action by a landlord 
against his tenant on a lease, is now given as a matter of 
course .. .. .. .. .. •• 110 

Documents, discovery of, it is now in the discretion of a Judge 

at chambers to allow, in an action for penalties . . . • 111 

Ejectment, action of. See "Injunction." 

Ejectment, action of .. .. .. .. ..14,16,40 

Ejectment, action of, actions subsidiary to, stayed on an ex 

parte application . . .... . . . . . . 7 

Ejectment, in an action of, discovery of unknown documents 

was refused . . . . . . . . . . . . 109 

Ejectment, in an action of, discovery of plaintiff's title-deeds will 

not be ordered, unless defendant can ^ew that the documents 

are relevant to his case . • . . . . . . . . 112 
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Ejectment, in an action of, inspection of private memoranda 
of statements made by defendant as to the relationships 
which he alleged to exist between the late owner of the 
property (who died intestate) and himself, refused . . . . 112- 

Evidence of local custom, no change of venue for ^he purpose of 
taking .. .. .. .. .. 119* 

Equitable claim, the High Court of Justice is to grant all such 
remedies in respect of any, as the parties are entitled to, in 
every cause . . . . . . . . . . . . 96- 

Equitable replication, on application for leave to amend by 
delivering an, leave given to turn the declaration into a 
Statement of Claim . . . . . . . . . . 5- 

Equity, practice in, not to allow discovery, where, if it were 
given, the party interrogated would be liable to penalties, 
followed by Lush, J. . . . . . . . • . . 104- 

Evidence. ^SVe " Aniendmcnt. " 

Evidence, three paragraphs in a statement of claim containing, 

struck out . . . . . . . . . . . . 83 

Failure to answer interrogatories .. .. .. 114, 115, lie*- 

Fraudulent representation. See " Counter-claim." 

Garnishee disputing his liability, a special case should be stated 

under O. XI<Y., R. 5 • . . . . . . . 124 

Indemnity from third party . • . . . . . . 53, 63 

Indorsement on writ of simimons not yet served, leave of a Judge 

is necessary to amend the . . . • . . . . 34 

Indorsement, special. See ** Counter claim" and "Specially 

indorsed writ." 
Indorsement, special, " for balance of account for goods sold," 

XS fJL m » •• •• ■• •• •* •• ^Y 

Indorsement, special, of particulars on the writ of summons, 
where plaintiff claims a liquidated sum of money, he ought to 
make a- .. .. .. .. .. .. 35> 

Injunction refused to restrain defendant from parting with goods 
sold, pending action for the price of them, until inspection . . 14 

Injunction to defendant to take down a hoarding till the 
trial, in an action for the obstruction of light and aii*, 
refused .. .. .. .. .. .. 17 

Injunction to restrain defendant from distraining for rent, ponding 
action by defendant against him, refused, no notice of the 
application having been given .. .. .. .. Ig: 

Injunction to restrain defendant from parting with goods 
refused, when action of trover pending respecting them . . 14 

Injunction to restrain paying away money granted without 
affidavit . . . . . . . . . . . . 12 

Injunction to restrain plaintiff from building refused, the build- 
ing having been already erected . . • . . . . . 15 

Injunction to restrain purchasers of property from defendant 

from paying the purchase-money to him, refused . . . . 17 

Inspection of a ship's papers in an action on a policy of insur- 
ance of the ship, before appearance, allowed .". . . 4$ 



INDEX. VII 

t 

TAGE 

Interpleader summons, on an, held that after-acquired property 
vested in the trustee under a marriage settlement, and that the 
«heriff must withdraw . . . . . . . . . . 31 

Interpleader summons, on an, held that, where there was a 

partnership account, the sheriff must withdraw .. .. 32 

Interpleading, semble the proviso to s. 25, suhs. (6), applies, , • 

though no action commenced .. .. .. .. 11 

Interrogatories. See ** Documents," and " Means." 

Interrogatories, a summons for leave to deliver, to an oflBcer of a 
jdefendant company, adjourned till after the delivery of the 
Statement of Defence, on the ground that they might then 
prove to he unnecessary . , . . . . . . . . lOl* 

Interrogatories delivered, in an action under the old system, 

without leave, struck out . . . . . . . * 104 

Interrogatories delivered to a defendant company, without 

leave, will he struck out . . . . • . , . 101- 

Interrogatories delivered without leave, in an action hrought for 

penalties hy a common informer, ordered to he struck out . . 104 

Interrogatories in an action for delivering inferior milk, asking 
defendant who skimmed the milk and how often, were struck 
out, as an ahuse of the new powers given hy the new Acts . , 103 

Interrogatories, in an action for lihel against the puhlisher of a 
newspaper, asking defendant if ho was himself the writer of the 
lihel, and to whom did the libel apply, were struck out . . 106« 

Interrogatories, in an action for rent, a summons to strike out, 
adjourned till after the delivery of the Statement of Defence, on 
the ground that they might then prove to he unnecessary , . 105- 

Interrogatories, in an action for slander, as to whether 
defendant had been using the slanderous words attributed to 
him, defendant should apply to strike out . . . . . . 107- 

Interrogatories, leave refused to deliver, as to the weight of finiit 
sold, before the delivery of the Statement of Defence, in an ac- 
tion for not taking fruit and for the price of it, where the 
number of pots of fruit sold was given in the Statement of 
Claim . . . . . . . . . . . . 100 

Interrogatories, where leave is necessary for delivering, the inter- 
rogatories may be gone into on the application for it • . 101 

Issue joined, counter-claim allowed after .. e« •• 70 

Issue joined, counter-claim disallowed after . . . • . . 79 

Joinder of a third party as defendant, refused, where a case had 

come on for trial and been adjourned . . . . . . 60 

Judgment. See "Statement of Defence," and "Writ of 
Delivery, of Attachment, or of Sequestration." 

Judgment cannot be signed for default in pleading, on account 
of the Statement of Defence not having been delivered, where 
a Statement of Claim has been waived by the defendant • . 68 

Judgment ordered to be signed on a specially-indorsed writ, 
although defendant was then at sea, he having been served 
the day before he sailed . . . . . . . . 49 

Judgment ordered to be signed on a specially-indorsed writ, 

although issued before the 1st November, 1875 . • t. 49 

Judgment ordered to be sigpied on a speciaUy-indorsodL^sRT^xs^^cQL 
action for money due again&ta de\)C^o\\!Wi\axx%%3:«L ^'i^»^^'*^'«^ 
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Judgment ordered to be signed on a epeoially-indorsed writ, 
unless money paid into Court in 10 days, although defendant 
was entitled to indemnity from third party . . .^ ^t 

Judgment, signing, for default of appearance, under O. XIII., 

Xv« 0*« •• •• •• •• •• •• ^*'| ^^ 

Judgment ordered to be signed on a specially-indorsed writ, 
unless money paid into Covixt, whero defendant's counter-claim 
was for money which might never become doe . • • . 53 

Judgment in default of appearance. • . . . . . • 40 

Judgment-debts of inferior and superior Courts, set-off • • 81 

Judgment summons. See '* District Registrar." 
Jurisdiction of the Court of Chancery, the, has been transferred 
to the High Court of Justice, every Division of which is in- 
vested witii the authority of the whole of it . • • • 96 

Keeping cause on the list. See "Notice of trial." 

label, discovery , in action for .. .. .. 96,105,109 

Liquidated sum in money, claim to. See " Indorsement, 

special." 

Local examination, meaning of . . . . . . . . 29 

London agents • . • • . . . . . . 42 

Masters* decision, appeal to a Judge at chambers from . . 128, 130 

Means, interrogatories as to defendant's, in an action for breach of 

promise of marriage, are pertinent and will be allowed . . 105 

Misdirection, rule nisi for a. new trial by the County Court 

Judge, granted, cause to be shewn before the Divisional Court 24 

Mode of making up the pleadings • . . . . . . . 1 

Money received by an agent, in an action for, interrogatories 

which went tc shake plaintiff^s good character, were struck out, 

the defence to the action being a denial of the agency . . 107 

Mortgagee is not to be kept out of possession because mortgagor 

has equitable right to redeem . . . . . . . . 6 

Mortgagor can now plead his equitable rights, but can no longer 

get injunction from Chancery . . . . . . . . 7 

Multiplicity of legal proceedings to be avoided . . . . 96 

Kame of purchaser^ . See " Addition. " 

Karnes and addresses of the parties having the same interest, 

on 'Whose behalf plaintiff sues, need not be given . . . . 58 

Names of co-defendants added . . . . . . . . 59 

Names of co-plaintiffs added .. •• .. .. 56 

Next of kin. See ** Administration Order." 

Notice, although no, delivered, pursuant to O. XXI., E. 4, plain- 
tiff may sign judgment on a specially indorsed writ under O. 
XXIX., K. 2, if no Statement of Defence delivered under O. 
\ \ IX., xC. v.* •• •• •• •• .. o4. 

Notice as a third party, where an action was brought for the 
price of ironwork to be used in a building, the building con- 
tractor who had agreed to pay defendants for the ironwork, 
. and had received, was ordered to be bound by the amount that 
might be paid by the plaintiff to the defendants in the 
action .. •« .. .• .. •• 65 
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Notice, insofficienty of an absolute written asBignment of sliareRy 
leave to call upon rival claimants to the shares to interplead, 
refused on the ground that there was .. .. .. * 11 

Notice is not necessary, under O. XVI., B. 17, to a person, whom 
it is intended to make a third party to the action, to attend the 
application for leave to serve him with notice as a third 
party •• •• •• .. .. •• 64 

Notice of trial. See " Affidavit." 

Notice of trial, in an action which raised a question as to the 
condition of a cargo of r^'O, was postponed, to enable a sailor, 
who was a necessary witness for the plaiotiff, to be present, the 
notice having been previously postponed at the instance of 
the defendant . . . . . • . • . • 122 

Notice of trial must not be given merely to keep the cause in 
the list •• - •• •• .. •• •• 122 

Particulars of damages undbr a counter-claim ordered to be 

given .. .. .. .. .. .. .. .. 76 

Partners. See *' Bills of Exchange Act" and '* District 
Registry.** 

Partnerslup matters, application to transfer,to Chancery Division, 
refused. Eeference to a Master, instead . . . . • . 19 

Payment of money into Court, application for, pending sum- 
mons for injunction to restrain paying it away, refused . . 12 

Petition of right. See '' Counter-claim." 

Plea of justification, in a, in an action of slander, the very 

words of slander, alleged to have been uttered, should be used 89 

Plea in justification, in an action of slander, struck out as em- 
barrassing . . . . • . . . . . . . . . . . 87,89 

Plea puis darrein continuance^ setting up a counterclaim, not 
pleadable when the action was begun, is like pleading a . . 76 

Pleading as a matter of fact, instead of as a matter of hearsay 91 

Pleas, equivalent to " not guilty " and a plea in justification, 

defendant may plead, together, in an action of slander • » 87 

Principal and agent . . . . . . . . . . . • . . 107 

Printing, an affidavit of more than 3 foHos maybe filed without, 
by leave of the Judge . . . . . . . . . •. . . 83 

Prolixity. See " Amendment." 

Puis darrein continuance. See " Fle&puis darrein continuance" 

Referee, official. See " Reference." 

Reference, compulsory, may be ordered, where the furniture of a 
house has to be examined, that being a local examination . . 29 

Reference, compulsory, of action, will not be made at chambers 
unless it involves .a prolonged examination of documents, or 
accounts, or a scientific and local investigation . . . . 28 

Reference of plaintifiB* claim aud counter-claim to a special 
referee acrreed upon by the parties . . . . . . . . 29 

Reference to a Master, on a sunmions for a, the Master has power 
to order a reference to a surveyor to be agreed upon by the 
parties, or, if they failed to agree, to be named by the Master 29 

Rderence to an arbitrator of claim and counter-claim, the Com- 
mon Law Procedure Act, 1864, s. 11, has no application to a 
summonsfora -, .. 26 
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Eeforence to an official or special referee, order to substitute a, 

for a reference to a Master, refused . . . • . . . . 27 

KefeflBnce by a District liegistrar .. .. .. ... .. 118 

Keference to Master iostead of transfer to Chancery Division of 

partnership matters . . . . . . . • . . . . 19 

Beference to special referee, agreed upon by the parties, and, in 

default of .parties agreeing, to a Master, order made for . . 28 

Hehcaring, an apx)eal to a Judge from a Master, is a . . . • 128, 12& 
Bcnewal of taxation, application should be made to the Master 

for, before appealing to a Judge at chambers . . . . . . 130 d 

Renewed writ. iS^ " Writ of Summons." *■ 

Kent, action for, and for the return of specific goods, signing 
. judgment in . . ... . . . . . • . . . . . . 123 

Reply, leave to . . . . . . . . . . . . . . 6& - 

Restrain defendant,. injunction granted to, from pulling, down 

house in course of erection for him by plaintiff . . . . 13 jj 

Restrain defendant, injunction granted to, in an action of eject- (I 

ment, from keeping and using a steam-engine on the premises, I 

till the trial of the action . . .. .. .. .. .. 16- 

Receiver of goods, appointment of, refused, where action of 

trover pending respecting them .. .. .. .. ... 14 

Receiver, where houses falling into disrepair, pending action of 

ejectment by landlord of house against tenant. . . . . . 14 

Rule nisi. See ** Misdirection," and "Appeal." 

Rule nisi granted, calling upon plaintiff to shew cause at 

chambers why decision of County Court Judge, in his 

favour, should not be reversed. On cause shewn, decision 

reversed . . 22, 2$ 

Rule nisi refused ... 24 

Sale of a horse received by plaintiff in part payment by defend- 
ant for another horse, no order for, is necessary, in an action 
for a breach of warranty of the former horse . . . . 12T 

Scotland, writs of sunrnionses issuing from the High Court of 
Justice, can be served in ... ... .. .. 4t 

Separate issues as to question of liability and question of damages, 
. Judge directed, in an action for injuries done to a vessel of 
plantiffs* while in defendants* dock, as the question of damages 
would be certain to be referred at the trial of the two issues . . 121 

Separate issues. Judge refused to direct as to the question of fact 
and the question of damages, in an action of libel to which 
defendant had pleaded '^ not guilty," and a justification, as it 
would beunfedr to plaintiff . . . . . . • • 119 

Service. 5^* " Affidavit " and "Indorsement.** 

Service of writ in cross action . . . . • . • . • 74 

Service out of the jurisdiction. See " Affidavit." 

Service, personal, on partners. See "Bills of Exchange Act." 

Service, substituted. See ** Substituted Service." 

Service, substituted, leave for, is necessary, where personal ser- 
vice cannot be effected . . . . . . • • . • 37 

Services for which salary claimed never performed, Judge refused 
to order judgment to be signed on a specially-indorsed writ . . 47 

Set off ana contribution, application to proceed under the new 
.jic;te, to claim, allowed. .... •• ... •• 4 
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Set off, in an action of trover by the trustees of a I ankrupt against 
a banker, for bills of exchange, sent from America by the 
bankrupt to the defendant and appropriated by the defendant 
to the payment of a debt due to him by the bankrupt, semble, 
defendant could not plead the debt as a, he having proved for 
it under the bankruptcy in the American Courts . . • . 80 

Sjot. off of a County Court judgment debt against a judgment 
debt of the Court of Exchequer .. .. .. .. 81. 

Set off of £96, where, in an action to recover £28, defendant 
pleaded a, an application by defendant for leave to proceed 
imder the new Acts, with a view to recovering the baLEmco of • 
the set off, was granted . . . . . . . • 87 

Sheriff. See "Interpleader." 

Signing judgment under O. XIII., E. 5, before, plaintiff was 

ordered to take out a summons . . . . . , . . 43 

Slander. See " Counterclaim " and " Pleas." 

Slander, in an action of, defendant should apply to strike out an 
interrogatory as to whether defendant had been using the 
slanderous words attributed to him . . . . . . 107 

Sold and delivered, in an action for goods, particulars of 
■ defendant's counterclaim of damages for breach of contract, 
ordered . . . . . . . . . . . . SG' , 

Solicitors .. .. .. ... .. 38,42,46,90,116 

Special case^ Judge refused to direct any question of law to be 
raised by, before trial, in an action of trover against a Kail- 
way Company, for goods in packing cases detained by the 
Company^ where the question at issue was one of fact for a 
jury wheuier notice had been given to the consignee before the 
property was detained .. .. .. .. .. 117 

Special indorsement. See ** Defence" and " Judgment.'* 

Special indorsements have done away with separate particulars, 

query •• .. .. .• .. •• 3&- 

Special referee. See " Reference." 

Specially-indorsed writ in ordering judgment to be signed on a, 

the Judge only requires to see if there is a don^^^^ defence 50 

Specially-indorsed writ, judgment ordered to be signed on a, the ; 

writ, although issued before, having been renewed subse- 
quently to Nov. 1st, 1876 

Specially-indorsed writ, judgment ordered to be signed on a, 
altJiough issued before November 1st, 1876 (s. 22 of Act of 

lo7 v/ •• •• •• •• •• •• do 

Specific performance, counterclaim for, allowed . . . . 82 , 

Statement of Claim. See ** Amendment," ^* Evidence," and 
« Third Party." 

Statement of Claim, a paragraph in a, alleging that plaintiff 
was ** so informed " by the defendimt, struck out as embar- 
rassing .. .. .. .. .. .• 91 

Statement of Claim, as the, might contain particulars, and had 
not yet been delivered, application for particulars refused 36; 

Statement of Claim, plaintiff is not entitled to plead in hij, that 
the point in dispute has been admitted by defendants in letters 
to the plaintiff^s solicitors .. .. .. .. 90; 

Statement of Defence. See '< Discovery," *' Interro^toTv^^" 
and " Third Party." 
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Btatement of Defence, a, is unnecessary, when a Statement of 

Claim is waived . . . • M 

Statement of Defence instead of pleas, application for leave to 
deliver .. .« .. .. .« .. Z^ 9 

Statement of Defence the defendant must deliver, where writ 
has been specialJy indorsed, otherwise plaintiff may sigpi judg- 
ment .. •• ^9 

Striking out interrogatories. See ** Interrogatories." 

Stay of action at instance of official liquidator when defendant 

Company had gone into voluntary liquidation • . -. • 10, 11 

Stay of action to enable defendant t» set up a counterclaim 
founded on the possible future dishonouring of a bill of ex- 
change by plaintiff, refused . . . . . . . . 9 

Stay of proceedings m action of detenue for bonds . . . . S 

Stay of proceedings in actions subbidiary to an action of ejoct- 
ment; •• •• •• •• .• •• 7' 

Stay of proceedings ordered in an action, pending an adminis- 
tration suit, although plaintiff had obtained an order for an 
account in the action . . . . . . . . . . 56 

Stay of proceedings pending appeal, where an application is 
made for, the applicant will be put under terms . . . . 129 

Stay of proceedings refused in action of trover against executors 
for goods sold by them under order of Court, while adminis- 
tration suit pending . . . . . . . . . . 9 

Staying execution, where inequitable to carry out judgment . . 6 

Staying proceedings in Common Law action, in order to refer 

for taxation of costs of suit . . . • . . . . 6 

Striking out counterclaim. See " Counterclaim." 

Striking out counterclaim after it has been set up, application for, 
may be granted, if the Judge then thinks it ought to be 
allowed . . . . . . , , . . . • 77 

Striking out Defence, for default in answering . . .. 114, 116 

Striking out Defence for failure to answer interrogatories, the 
power of, is highly penal, and only to be exercised in the last 
resort . . . . . . . . 115 

Striking out Defence for failure to answer interrogatories, Judge 
refused to exercise the power of, when differences had arisen 
between the real and nominal defendants, and it became ne- 
cessary to have two solicitors for the defence, instead of 
one •• •• •• •• *• •• jLio 

Striking out paragraphs. See " Statement of Claim." 

Striking out paragraphs in Statement of Claim containing evi- 
dence • • ■• .• •• Ow 

Striking out paragraphs as prolix, prolixity in pleadings is 
visited with costs by O. XIX., R. 2, yet the exi.stenco of 
this remedy does not preclude the Master from . . . . 66 

Striking out pleas . . . . . . . . 87, 89 

Striking out Statement of Claim for prolixity. See " Amendment" 
Striking out the name of lessor, application for, in an action by 
a builder against the lessor and lessee, refused, although it 
was alleged that the lessor had no interest in the action . . 59 

Substituted service on a solicitor who has acted for A.B. and is 
in the habit of calling at A.B.'s club for the letters of A.B., is 
sufficient, if A.B. cannot be found . . • • • • -36 
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Substituted service on the managing clerk of a defendant who 

was in India, order made for . . . . . . . . 39 

Summons, a, must be taken out under O. XXXI., K. 12 . . 108 

Taxation of costs, after the Master's allocatur, no objection can 

be taken to the 130 

Taxation of costs in suit, staying proceedings in order to refer 

for . . . . . . . . . . . . . . . . . . 6 

Third parties, where an agent was defendant in an action at the 
suit of his principals for an account, and, also, defendant in 
an action for breach of a contract, which he had made on 
behalf of the same principals, an order of the Master that the 
plaintiff in the former action should be bound as, by the sum 
which their agent was found liable to pay in the latter action 
was sustained on appeal . . . . . . . . • . • • 62 

Third party. See ** Joinder" and " Judgment." 
Third party, a, in an action by the intending purchaser against 
the auctioneer for the deposit money, the vendor, who ap- 
peared as, was ordered to plead to the Statement of Claim as it 
stood, the plaintiff to have leave to reply and the defendant 
to have leave to amend his Defence (if necessary) within six 
uays •• «• •• .. .1 *• •• •• •• oo 

Third party, vendor ordered to come in as, he claiming the 
deposit money, in an action by an intending purchaser 
against auctioneers for his deposit-money . . . . . . 61 

Third party, where, in an action by the indorsee against the 
acceptor, the defendant claims indemnity from the drawer; 
defendant is entitled to servo the drawer with notice as a . . €3 

Third person a party, application to proceed imder the new Acts 

for the purpose of making, granted . . . . . . . . 4 

Time enlarged for appealing from a refusal to grant a new trial 
from four days to a fortnight, plaintiff paying money into 
Court 129 

Time enlarged for appealing, on appeal from County Court . .20, 21, 24 

Title deeds, discovery of .. .. .. * .. .. .. 112 

Transfer of action by Judge at chambers from a Common Law 

Division to the Clmncery Dinsion . . . . . . . , 20 

Transfer of action from Common Law Division to Chancery 

Division, a Judge at chambers has no power to order a . . 126 

Transfer of action from the Exchequer Division to the Common 

Pleas Division, Judge at chambers has no power to order . . 18 

Transfer of action on bill of exchange by executors against next 

of kin to the Chancery Division . . . . . . . . , , 52 

Trover, actim of. See " Special Case." 

Trover, action of, against executors, for goods sold by order of 

the Court, stay of proceedings in, refused . . . . . . 9 

Trustee appointed to distribute composition among creditors of 
the acceptors of bill of exchange, joinder of as a party, wiU 
not be ordered in an action by the indorsee of the bill against 
the acceptors * * . . . . . . . . . . . , 57 

Trustee in bankruptcy 125, 126 

Vendor and purchaser. See " Third Party." 

Venue, the Judge refused to change the, from Middlesex to Wilt- 
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shire, where, in an action for supplying niilk, defendants swore 
that they resided in Wiltshire and that evidence of local cus- 
tom would be required .. .. .. .. .. 119 

Waiver of Statement of Claim . . . . • • . . 68 

Warranty, breach of. See " Counter-claim." 

Wife's separate estate, it is doubtful whether O. III., R. 6, 
and O. XIV., R. 7, apply to an action in which it is 
sought to charge on a guarantee . . . . . . 60 

Writ of summons issued before 1st November, 1875, there can be 

no special indorsement of a . . . . . . . . 46 

Writ of delivery, of attachment or of sequestration, an action 
for rent and for the return of specific goods, judgment having 
been signed for the amount of the rent in default of appear- 
ance, the plaintiff was directed to sign judgment for the return 
of the specific goods, also, with the option of enforcing it by . . 123 

, Writ of summons issued in 1S74 and duly renewed at proper 

intervals, leave to renew a, is unnecessary. . . , . , 37 

Writ of summons, served pursuant to an order under O. X. 
and O. IX., R. 2, O. IX., R. 13, has no application to a . . 40 

Writ of summons, service of. See ' * Bills of Exchange Act " and 

" Indorsement." 
Writs of summons issuing from the High Court of Justice- can 

be served in Scotland . . . . . . . . . • 41 
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VOL. I. OF " REPORTS OF CASES " (CONTAINING 

NOS. 1, 2, 3, AND 4). 

Directions to Binder. — ^The " list of Reported Cases " at the end 
of No. 2 should be inserted after the Preface, and before the " Table of 
Contents " prefixed to No. 1. 

The portion of the " Table of Contents " (p. ix.) at the end of No. 3 
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Delete pp. 76 & 76, at the end of No. 3. These pages are repeated at 
the beginning of No. 4, to remedy the break in the middle of p. 76 in 
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Abated, suit in which a decree had been made, and which had 
become, before the Supreme Court of Judicature Acts came 
into operation, revived according to the old practice . . 149 

Account, order for an, between partners du-ected before the 
hearing upon motion by the plaintiff, he appearing to be enti- 
tled to such account upon the admissions of fact in the answer 124 

Accounts, in an action involving a question of, the Judge (Hud- 
dlestone, B.) suggested a reference to an official referee ; but, 
at the request of counsel, directed a verdict for the plaintiff, 
subject to a special case . . . . . . . . . . 59 

Accounts, where the taking of commenced before the lat 
November, 1875, in pending suits, the old scale of fees 
applies, the new scale where the taking of accounts commenced 
after that date . . . . . • . . . . 183 

Action for damages commenced in the Chancery Division of the 
High Court of Judicature, will not be transferred to another 
Division merely on the ground that, being a case for a jury, it 
would be more conveniently tried in another Division . . 154 

Action of ejectment, see "Ejectment, action of." 

Action of salvage wrongly assigned to the Chancery Division, 
transfer of, to the Probate, Divorce and Admiralty Division 81 

Actions, Order LIII., Kule 2, applies only to . . . . 167 

Additional Judges of the Chancery Division, James and Mellish, 
L.J J., having no power to make orders on petitions in 
Lunacy, appointed, for the purpose of making such orders . . 67 

Administer the personal estate of a testator, action to, leave 
given (by Hall, V.C.) to join, with action to establish title to 
part of tlie testator's real estate . . . . . . . . 92 

Administration suit, in which an answer had been put in, but no 
farther steps taken, all parties desiring that a pending, should 
be heard short, the Court directed that the plaintiff should be 
at liberty to set down the cause on motion for judgment, as 
though &e defendant had made default in delivenng a defence 
under Order XXTK, Rule 10 . . . . . . . . 108 

Admiralty, an objection to the late Judge of the Court of, hearing 
an appeal from a County Court in an Admiralty W3it^\s3i7rcck% 
been taken, it was arranged that ^<& \i<6asm% q\^^ ^^^^fi^^^i. ^ ^^ 

the merits should be proceeded. mtioL de bene e&se 
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Admiralty action in rem in a District Registry of the Court of 

Admiralty, where leave is given to enter an appearance in 

London in an, the memorandum of appearance must recite the 

institution of the cause in the District Registry of the Court 

of Admiralty . . . . . . . . . . . . 92: 

Admiralty, Court of, in an action in the, by the owner of goods 

against the owner of a ship, in which the goods had been carried, 

for damage done to the goods in a collision with another ship, 

the defendants were ordered to produce an agreement whereby 

they and the owner of the other ship had compromised cross 

suits of damage instituted in the . . . . . . . . 120 

Admiralty, the Jurisdiction of the Judge of the late Court of, 

to extend the time for appealing from a decree or order of a 

County Court, in an Admiralty suit is expressly preserved by 

the 34th and 42nd Sections of the Supreme Court of Judicature 

Act, 1873, and is not taken away by the 45th Section of that 

xxCv •• •• •• •• •• •• •• 4rv^ 

Admissions of fact in the answer. See " Account." 

Affidavit, an application for leave to serve a writ of summons out 

if the jurisdiction must be accompanied by an . . . . 88 

Affids^vit, on filing an, and giving notice, appellant was allowed 

by the Court (of C. P.), on the 8th day after the decision of a | 

Judge at Chambers, there being no chance of a motion of ap- 
peal from it being reached, to treat the motion as having been 
made and adjourned . . . . . . . . . . 15^ 

Affidavit taken before 1st November, 1876, in which the Commis- 
sioner to administer oaths in the Supreme Court was described 
as a Commissioner to administer oaths in Chancery, directed to 
be filed . . . • . . . . . . . . 180- 

Affi davit, the consent for taking evidence by, must be a formal 
consent in writing .. .. .. .. .. 138. 

Affidavits, read at the hearing in the Court below when an order 
was made from which the defendant appealed, where the, were 
very voluminous, and had not been printed, the Court, on the 
application of the plaintiff, in order that expense might be 
saved, dispensed with Order LVIII, Rule 2, requiring 
printed copies to be produced on appeal, and ordered the 
officer in charge of the, to attend in Court, on the hearing of 
the appeal with the, for the use of the Court . . . . 174* 

Affidavits, the intention of the General Direction of the 3rd 
November, 1875, is that issue must be joined under the new 
practice, without filing, at the time the notice of motion for 
decree would have been given under the old practice . . % 

Allegation of specific act of neglect or default leave given by 
V.-C. Bacon to make, on terms . . . . . . . . 103 

Amend, leave to, at the hearing, reftised . . . . . . 102 

Amend, leave to, granted, on the terms that the plaintiff should 
not go into further evidence and should pay the costs of the 
application, the defendant to be at liberty to bring further 
evidence • . • • . . . • • . . . 104 

Answer. See Account. 

Answer, default in putting in an, Order XXIX., Rule 10, does 
not apply to a case of . . . . . . . . . . lOS. 

Answers in a pending snit, the Court directed the, to be filed, 
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notwithstanding that they were entitled ** In Chancery," and 
the Commissioner before whom they were sworn described 
himself as " a Commissioner to administer oaths in the High 
Court of Justice " .. .. .. .. .. 181 

Appeal. See ** Coimty Court Judge." 

Appeal, a motion of, from the decision of a Judge at chambers, 
is in time if made on the ninth day after the decision, the eightii 
day falling on a Sunday.. .. .. .. .. 160 

Appeal, Court of. See " Affidavits." 

Appeal, Court of, a proper record of viva voce examination of the 

parties in the Court below must be secured for the use of the . . 175 

Appeal, Court of, any judge of the High Court who is also a 
Judge of the, can sit on appeal from any decision in which he 
did not take part . . . . . . . . . • 68 

Appeal, Court of, the, has no jurisdiction to hear an original 
petition .. .. ,. .. .. .. 2 

Appeal, Court of, the rules as to costs laid down by the, are 

binding on the Court of Bankruptcy .. .. ,. 172 

Appeal, Court of, what are and what are not final orders, appeals 
from which cannot be heard by the . . . . . . 84 

Appeal dismissed by the Lord Chancellor for non-appearance of 
counsel for the appellant, counsel for the appellant having now 
explained that the reason for this non-appearance was that 
neither party could deliver error books in time under the new 
practice, the Court of Appeal ordered the, to be restored, 
without costs . . . . . . . . . . . . 133 

Appeal from a County Court in a Chancery suit, the jurisdiction 

of a Vice-Chancellor to hear an, is now taken away . . 64 

Appeal, leave to, from an order made more than a year ago by 
the Court of Exchequer, allowing a demurrer to one of the 
pleas on the record, granted, although issues of fact remained 
to be tried in a pending action .. .. .. .. 177 

Appeal, Malins, V.-C, held that he was justified in hearing an, 
in Court, there being no Divisional Court formed under section 
45 of the Supreme Court of Judicature Act, 1875, and the 
County Courts Amendment Act, 1875, requiring that the 
appeal shall in such cases be brought within eight days by 
motion before a Judge at Chambers . . ... . . 49 

Appeal, the, where a decree has been pronounced by the Court 
below, but no petition of, presented before the 1st Novem- 
ber, 1875, is not a petition pending ... .. ,, 5 

Appeal, there is no, under the 46th Section of the Supreme 
Court of Judicature Act, 1875, from a decision of the Court 
of Common Pleas on a Kegistration Appeal froln the Bevising 
Barrister, semble • . . . . . . .' . . 62 

Appealing from a decree or order of a County Court in an 

Admiralty suit. See " Admiralty," 
Appealing from an Interlocutory Order . . . . 84, 165, 172 

Appeals, Interlocutory, notice of, should be given to the other 
side and the cases be regularly placed in the paper for the 
oay •• .. .. .. .. .* .. 'k i £ 

Appearance. See ** Admiralty action in rem.** 

Arbitration, rule nUij granted without notice in an, where there 
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was no action, calling npon the party against whom an award 
hud been given to f^ow cause why he should not pay the 
amount advanced . . . . . • • . • • 157 

Attu'hinent, in a suit pending on the 1st November, 1875, issued 

without notice before the filing of replication • • . • 145 

Attachment on the ground of contempt, before making an appli- 
cation for an, notice of it must be given to the party to 
be affected by the attachment, although the proceeding may 
have been commenced before the Judicature Acts came into 
operation .. .. .. .. .. .. 146 

Average statement, the defendants ordered to produce an, in an 
action by the owners of goods against the owners of a ship 
in which the goods had been carried, such average statement 
having been made on the basis of an agreement of compromise 
in cross suits between the defendants and the owners of the 
other ship • . . . . » . . . . . . 120 

Award. JSee " Arbitration." 



Bankruptcy, Court of. See " Costs." 

Bankruptcy, Court of, the jurisdiction of the, to restrain action 
against trustees in, is unaffected by s. 24, sub-s. 5, of the 
Supreme Court of Judicature Act, 1873 • . . . . • 71 

Banlmiptcy, Trustees in. See " Bankruptcy, Court of." 

Chambers, appeal from a judge at. See " Appeal." 

Chambers, appeal from judge at — time within which to bring • • 160 

Chancery Division. See ** Action.** 

■Chancery suit in a County Court. See " Appeal." . 

Cliarges on real estates, actions arising out of, are local • • 128 

Commissioner to administer oaths. See ** Affidavit," " Answer.** 

Common Pleas. See ** Costs," " Court of Common Pleas at 

Lancaster." 
Common Pleas at Lancaster. See *^ Court of Common Fleas at 

Lancaster." 
Companies which were already in liquidation before the Ist 

November, 1876, s. 10 of the Supreme Court of Judicature 

Act, 1876, has no application to . . . . . . . . 77 

Compromise of cross suits of damage in the Court of Admiralty 

ordered to be produced in a subsequent suit . . . . 120 

Consent in writing. See " Affidavit." 
Costs. See " Amend, leave to," " Appeal, Court of." 
Costs, the M. R. allowed the costs of an application to the C. P. 

for an order to stay proceedings in an action of ejectment in 

the C. P. against a company, as costs in the winding-up of 

the company, the application having been properly made to 

the \j. X, •• •• •• •• •• •• \9 

Costs, of an action for the amount of a dressmaker's bill, 

when a lady of fashion consented to pay the bill, but refused 

to pay the, and the action was consequently tried and a verdict 

given against her, the Judge (Huddlestone B.) directed that 

the costs should foUow the event . . • . . • 161 

Costs, the, reserved, when a departure from the role of practice 
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laid down as to pending suits was opposed and refused, to leave 
it open at the hearing to them that the application should not 
have been opposed . . . . . • . . • • 136 

Counsel for the appellant, action dismissed by the Lord Chancellor 
for non-appearance of . . . . . • . . . . 133 

Counsel for the plaintiff, action dismissed by Huddlestone B. for 
non-appearance of .. .. •• •. •• 131 

Counsel for the plaintiff insufficiently instructed . . . . 100 

Counsel, junior, the right of, to move, on the last day of term, 
before Q.O. is abolished.. .. .. .. .. 39 

Counsel will be allowed at the Bolls Chambers as of course, 
without a certificate, unless special directions be given to the 
contrary .. .. •• .• •• •• 172 

County Court, action in. See ** Evidence." 
County Court, Admiralty suit in. See " Admiralty." 
County Court, Chancery suit in. See " Appeal." 
County Court Judge, rule nisi granted calling upon a, to show 
cause why he should not sign a case for an appe^. (Eule 
discharged.^ . . • • . . • . . . . . 170 

Court of Admiralty. See ** Admiralty, Court of." 
Court of Appeal. See " Appeal, Court of." 
Court of Common Pleas at Lancaster, case from, assigned to 
the C. P. Division, transferred by that Division to the Exche- 
quer Division, and the rule nisi for a new trial had been 
obtained in the old Court of Exchequer . . . . . . 166 

Court of Common Pleas at Lancaster, the, is the proper Court in 
which to move pursuant to leave reserved at the trial of an action 
brought in the, is the C. P. Division of the High Court . . 42 

Court of Exchequer. See " Court of Common Pleas at Lancaster." 
Courts of Equity, there are no longer any . . • . . . 8 

Creditors, the, of a company who hold securities, and whose 
claims have been ascertained in winding up before Ist Novem- 
ber, 1875, are entitled to prove for the ftill amount of their 
debts, without deducting the value of their securities . • 73 

Cross-examination of witnesses in Court on interlocutory applica- 
tions, leave cannot be given for ; the witnesses can only be 
ordered to be in attendance for, if wanted . . • . • . 137 

Cross suits. See ** Compromise," " Discovery." 



Death of a sole petitioner, on the, V.-C. (Hall) ordered that the 

petition should be continued bv her executors 
Default in delivering defence under Order XXIX, Eule 10 
Default in pleading 
Default in putting in an answer 
Defence, default in delivering . . . . 

Defence, equitable. See " Ejectment, action of." 
Demurrer. See " Appeal, leave to." 
Demurrer to a Bill amended subsequent to the 1st November, 1 875, 

on the ground that, being virtually an action for money had 

and received it was not within the jurisdiction of a Court of 

Equity, overruled 
Direction by the Courts as to the mode of procedure under the 

old system or the new — ^meaning of the words *' as the said 
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Courts shall think fit to direct," in s. 22 of the Supreme Court 

of Judicature Act, 1873., .. .. ,. .. 9 

Direction, general, of the 3rd November, 1876. See " Affidavits." 

Discovery. See " Average statement." 

Discovery, a defendant to a suit brought by a Sovereign State or 
Corporation has no right to a stay of proceedings in the original 
suit until a person selected by him for the purposes of, and 
made a defendant to a cross suit, appears to such cross suit • • 110 

Discovery of an agreement of compromise of cross actions between 
the defendants and the owners of a ship which came into col- 
lision with the defendants' ship, ordered in a subsequent suit by 
the owner of goods which were being carried on the defendants* 
ship and were damaged by the collision . . , . . . 120 

Discovery, where a defendant has a right to, the Court will stay 
proceedings in a suit brought by a Sovereign State or Cor- 
poration until such State or Corporation has bond fide named a 
proper person to give the discovery sought for, aemble . . 110 

Dismissal of action for want of prosecution . , . . .. 106 

Dismissal of action for non-appearance of counsel for plaintiff . . 131 

Dismissal of action for non-appearance of counsel for the 

appellant .. .. .. .. .. .. 133 

District Registrv of the Court of Admiralty. See "Admiralty 
action in rem. 

District Registry, where an action assigned to the Chancery 
Division, Bacon, V.-C, was commenced in a, and the defendant 
made default in pleading, the V.-C. ordered the action to be 
removed to London, that it might be set down in his paper on 
motion for judgment .. .. .. .. .. 127 

Divisional Court, under s. 45 of the Supreme Court of Judicature 

Act, 1873, formed . • . . . • . . . • 56 (n) 

Ejectment, action of, application for an order to stay proceedings 

in an .• .. .. .. .. ., 13, 19 

Ejectment, an action of, commenced before the 1st November, 
1876, leave to set up an equitable defence in, refused (by 
Bramwell, £.) . . • • . . . . . . 96 

Enlargement of the time for appealing to a week beyond the 

four days allowed on appeals from interlocutory orders . • 165 

Equitable defence. See '* Ejectment, action of." 

Error-books, delivery of, imder the new practice, appeal restored 

because no time for . . . . . . * . . . . 133 

Evidence. See ** Amend, leave to." 

Evidence by affidavit. See " Affidavit." 

Evidence, the plaintiffs ordered by a Judge at chambers (Bram- 
well, B.) to be taken before a Master, although the action had 
been set down for trial in a County Court at the instance of 
the defendant (affirmed on appeal to the Court) , . . . 56 

Examinations vivd voce of the parties in the Court below, a re- 
cord of , to be secured .. .. .. .. .. 175 

Exchequer Division .. .. .. .. .. 42,156 

Execution in 14 days under the old practice directed, instead of 

immediate execution under the new . . . . . . 142, 143 

Executors. See " Death." 

Expense. See "Affidavits." ' 
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Expense, to save, the defendant should require the plaintiff not 
to deliver a Statement of claim when the action is heard as a 
short cause . . . . . . . . . . . . 98 

Fees, scales of, new and old. See " Accounts." 

Final Orders, what are, and what are not . . . . . . 84 

Goods, action by the owner of, against the owners of a ship . . 120 

High Court of Justice. See " Juryman." 

Immediate Executions. See " Execution." 

Injunction', an order giving leave to serve a writ of summons out 
of the jurisdiction should also provide for the issuing of the, if 
any applied for . . . . . . . . . . 88 

Injunctions, by analogy to the Court of Chancery practice, the 
Judges of the new tribunals ought not to grant, at cham- 
bers when the Courts are sitting . . . . . . . . 34 

Inspection, under Order XXXI., Rule 14, refused in a case falling 

imder the old procedure . . . . . . . . 123 

Interlocutory Appeals. See " Appeals, Interlocutory." 

Interlocutory Applications. See " Cross-examination," " Enlarge- 
ment of Time," " Final Orders." 

Interrogatories, an order for giving leave to serve a writ of sum- 
mons out of the jurisdiction should also provide for the service 
of the, if any, filed . . . . . . . , . . 88 

Joinder of action to administer the personal estate of a testator 
with action to establish title to part of testator's real estate, 
leave given for . . . . . . . , . . . . 92 

Judge. See "County Court," "Admiralty, Court of," "Ad- 
ditional," "Appeal." 

Judgment . See * * Motion for judgment,' * 

Judgment, entry of, for defendant on non-appearance of counsel 

for plaintiff . , . . . . . . , . , . 1'31 

Jury, a case for, will not be transferred from the Chancery 

Division merely on the ground that it is . . . . . . 154 

Jurymen, are now sununoned to serve in the High Court of 

Justice, not in any particular Division of it • • , . 1 

Lancaster. See " Court of Common Pleas at Lancaster." 

Local venue is now abolished, and, therefore a local cause of 
action arising in Australia after the 1st November, 1875, may 
be tried in England, semble. Secus, as to a local cause of action 
arising in Australia before the 1st November, 1875 . • , . 128 

Liquidation. See " Companies." 

London, action removed from District Registry to, by order of 
V.-C. Bacon, in order that it might be set down in his paper 
on motion for judgment in default of pleading . . . , 127 

Lord Chancellor, the, alone has jurisdiction to order the transfer 

of a suit from one V.-C. to another , . , . . , 161 

Lord Justices, the (James & Mellish). 8e$ ^ Lunacy," Transfer," 
" Lord Chancellor." 

Lunacy, petitions in, James & Mellish, L.JJ. bakSm<^T:L<:^ ^^^^ 



X INDEX. 

PAGB 

to make orders on, appointed additional Judges of the 
Cliancery Division for the propose of making such orders . . 57 

Master, evidence taken before a • • • • . . . . 56 

Memorandum of appearance. See " Admiralty action in rem" 
Mortgagees, who, as to part of the property were legal, and, as to 
part, equitable, the estates being intermixed, applied for the 
appointment of a receiver : Bacon, V.-C, being of opinion 
that it was '*^ just and convenient," appointed a receiver • • 35 

Motion for judgment. See " District Registry." 
Motion for judgment, leave given to set down cause on, as 
though the defendant had made default in delivering a defence 
under Order XXIX, Kule 10, all parties desiring that the suit 
should be heard short . . . . . . • • . . 107 

Motion of appeal. See "Af&davit," "Appeal." 
Motions for judgment wiU be set down in their order in a paper 
after the cases in the new trial paper • • . • • « 139 

New trustees, practice as to continuing proceedings against, the 

old trustees having retired . . . . . . . . 150 

Notice. See "Attachment,'* "Affidavit," "Appeals, Inter- 
locutory." 

Notice of appeal, the Court appealed from refused to order 
that the appeal should operate as a stay of proceedings, until 
the appeUaiit had given, to the other side. 

Officer in charge of affidavits read at the hearing in the Court 
below, ordered to attend in Court on the hearing of appeal with 
the affidavits, to save expense, the affidavits being voluminous 174 

Official referee. See " Accounts." 

Order of course, an, may be obtained, where, under the new 
Kules, an order is to be obtained ex parte on application to the 
Court or a Judge. The application need not be made in 
Court •• •• •• •• .. .. 150 

Order of Course Office, on an application in Court for an order to 
continue the proceedings against new trustees, the applicant 
was directed to apply at the . . . . . . . . 150 

Partners. See "Account." 

Pending cause, an ex parte application to set down for hearing, 
under the old practice refused . . . • . • . . 6 

Pending suit. See " Costs." 

Person^ estate, and real estate. See " Joinder of Action." 

Petition. See " Appeal, Court of." 

Petitioner, death of sole. See " Death," 

Petitions in Lunacy. See " Additional Judges," and " Lunacy." 

Petitions, the transfer of. Order LI, Eule 1, applies to . . 153 

Printed copies of affidavits. See ** Affidavits." 

Probate, Divorce and Admiralty Division, action of salvage 
assigned to the Chancery Division transferred to the . • 81 

Probate, Divorce and Admiralty Division, the full title of the 
fifth Division of the High Court is the ; but the subject matter 
before it should be indicated by the addition of the word 
" Probate," " Divorce," or " Admiralty," as the case may be, 
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and documents will not be rejected aa invalid on account of 

not having the full title .. .. ., .. 41 

Proceeding pending, where a Bill filed before the 1st November, 

1876, has been amended subsequent to that date, the suit is a 8 

Proctor, terms of admission of, as Solicitor . . . . . . 67 

Production of documents relative to a compromise of a previous 
suit between defendants and third party ordered at instance 
of plaintiif .. .. .• .. .. .. 120 

Promissory note, action on in Queen's Bench, Malins, V.-C, 
refused to stay, though defendant sued for specific performance 
in his Court . . . . . . . . , . . . 21 

Prosecution, dismissing action for want of . . . . . . 106 

Real estate and personal estate. See " Joinder of actions." 

Receiver appointed. See " Mortgagees." 

Record, withdrawing. See " Withdrawing record." 

Registration appeal. See " Appeal." 

Removal of action from a District Registry to London . , 127 

Replication, attachment may issue before filing, in a pending suit 145 

Replication filed, leave to amend given (by Bacon, V.-C.) on 

terms . . . . . , . . , . . , 104 

Restoration of appeal,without costs, dismissed for non-appearance 

of counsel .. .. .. .. .. .. 133 

Restraining actions. See ** Bankruptcy, Court of." 

Restraining execution and SheriflF, ordCT issued by Bacon, V.-C. 32 

Revival of suit, abated before 1st November, 1875 . . • . 149 

Rolls Chambers. See " Counsel." 

Rule nisi granted. See " Arbitration." 

Rule nisi granted, calling on County Court Judge to show cause 

why he should not support a special case for an appeal . . 170 

Scale of fees. See ** Accounts." 

Secretary of the Lord Chancellor, application for written consent 
of Lord Chancellor to transfer of cause from one V.-C. to 
another should be made to the . . . . . . . . 151 

Securities. See " Creditors." 

Service of a writ of summons, together with notice of motion, 
when the defendant appeared to be avoiding personal service, 
ordered to be effected by the documents being left at his dwell- 
ing-house, copies at the same time being left at his place of 
business, and addressed to him by post at both places . . 90 

Ship, action against the owners of a . . . . . . 120 

Short cause. See "A.dministration Suit," " Expense." 

Sitting of the Court, selection of unusual place for the preventing 
counsel for the plaintiff" from appearing in time, no excuse for 
his non-appearance in time .. .. 131 

Sittings, a case tried twice at the same . . . . . . 40 

Solicitor. See " Proctor." 

Solicitors, form of striking ofp the Roll . . . . . . 60-66 

Sovereign State. See " Discovery," " Stay of Proceedings." 

Special Case. /^«e " Accounts." 

Specific act of neglect or default, leave (on terms) given to 

amend Bill by alleging . . . . . . . . . . 103 

Specific performance of a parol agreement, for Yal\L<^^T\!^\.\j^ ^scv!b> 
the defendant in an action on a pTOTmaaox^ tv^c^Xa ^^iss&ss&sife!^ 
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after the 1st November, 1876, in the Q. B., issued a writ in the 
Chancery Division claiming. Malins, V.-C, refused to stay 
proceedings in the action in the Q. B. (Afi&rmed in appeal.) 2Y 

Statement of claim. See " Expanse." 

Stay of proceedings in an action of ejectment against a Company 
in C. P. refused by C. P. Division, a petition to wind-up tiie 
Company having been presented to the M. R. Per the M. R., 
the C. P. Division should have stayed proceedings. See 
"costs." .. ., .. .. .. .. 13-19f 

Stay of proceedings in an action on a promissory note in Q. B. 
refused by Malms, V.-C. . . • . . . . . 21 

Stay of proceedings ordered by Q. B. . . . . . . 31 

Stay of proceedings ordered by Bacon, V.-C. . . . • 32 

Supreme Court of Judicature, the, is merely a name. No such 

Court exists . . . . . . . . . . . . 60 

Stay of proceedings refused by the Court of Appeal before notice 

of appeal given to the respondent. . . . . . . . 173 

Stay of proceedings in a suit brought by a Sovereign State or 
corporation, the Court will order, untU such State or corpo- 
ration has bon&Jide named a proper person to give discovery^ 
semble . . . . . . . . . . • • I'lO 

Summons, writ of . /8'ee "Service." 

Sunday, does not count in reckoning the eight days within 
which amotion of appealfrom a Judge at chambers must be made 160 

Term. See " Counsel." 

Transfer of action of damages commenced in Chancery Division* 

refused •• .. .. .. .. .. 154 

Transfer of action from C. P. Division to Ex. Division . . . • 156 

Transfer of action of salvage from Chancery Division to the Pro- 
bate, Divorce and Admiralty Division . . , , . . 81 
Transfer of petitions from one V.-C. to another , , . . 153 
Transfer of suit from the Court of one V.-C. to that of another, 

mode of .. .. .. .. •• .. 151 

Trustees in Bankruptcy. See " Bankruptcy, Court of." 

Trustees of a voluntary settlement. Bill filed against . • . • 103 



Venue, local, is now abolished . . . • . • . . 128 

Viva voce examinations. See *^ Examinations, vivA vtice,^ 
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Winding-up a Company. See '* Creditors." 

Winding up a Company, when a petition for, was presented to 
the M. R., he allowed the costs of an application to the C^ P» 
Division to stay an action of ejectment against the Company 
as costs in the winding-up . • . . . . . • 13^ 19 

Winding up a Company, action for money paid brought in Q. B. 
after the passinp; of a resolution for voluntarily, restrained by 
the Q. B. Division . . , . . . . , . . 31 

Winding up a Company, where a petition for, had been presented 
to Bacqn, V.-C, he stayed an action against the Company and 
restrained execution and the Sheriff . , . , , . 82 

Withdrawal of the record, leave is not requisite for the, in action 

commenced before 1st November, 1875 .. .. .. 99* 

Withdrawal of the record, leave for the, refused though ootmsel 

for plaintiff was insufficiently instcncto^ m ^ka c.a»^ . • 
Witneasea* cross-examination. Sw ^^ CxoBa-^xoxozmaX^nni^^ 
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